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Court of Appeals of the District of Columbia 


No. 5041. 

John Burgess et al., Appellants, 

I 

vs. 

I 

Ray Lyman Wilbur, Secy., etc. 


a Supreme Court of the District of Columbi^. 

In Equity. | 

No. 49607. 

j 

John Burgess, C.usar Burgess, Billie Porter, Abe Burgess, 
Harper Burgess, et al., &c., Plaintiffs, 

I 

vs. 

Ray Lyman Wilbur, Secretary of the Interior of the United 
States, and Andrew Mellon, Secretary of the Treasury 
of the United States, Defendants. 

I 

i 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered that in the Supreme Court of! the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers vrere filed and proceedings had in the abov^ entitled 
cause, to wit: 
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JOHN BURGESS ET AL. VS. 


1 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 49607. 


Jonx Burgess,C.esar Burgess, Billie Porter, Abe Burgess, 
Harper Burg-ess, Bunka Harjo, Willie Bemo, Walter Bur¬ 
gess, Cokey Carpiteher. Josey Ponnoke, Dave Cummings, 
Mose Bean, Jim Davis, Coneliarty, John Gibson, Wilson 
Nero, and Jimmy Larney, for Themselves and as Repre¬ 
sentatives of the Seminole Indian Protective Association 
and for All Other [Members of the said Tribe Duly En¬ 
rolled Upon the Final Rolls of said Tribe Who are Simi¬ 
larly Situated, Plaintiffs, 

v. 

Ray Lyman Wilbur, Secretarv of the Interior of the United 
States, and Andretv Mellon, Secretary of the Treasury 
of the United States, Defendants. 

Bill of Complaint. 


Filed Mar. 28, 1929. 

Come the plaintiffs, John Burgess, Caesar Burgess, Billie 
Porter, Abe Burgess, Harper Burgess. Bunka Harjo, Willie 
Bemo, Walter Burgess, Cokey Carpiteher, Josey Ponnoke, 
Dave Cummings, Mose Bean, Jim Davis, Conchartv, John 
Gibson, Wilson Xeixq and Jimmy Larney, for themselves, 
and as Representatives of the Seminole Indian Protective 
Association, and for all other members of said Tribe duly 
enrolled upon the final rolls of said Tribe, who are similarly 
situated, and state that thev are a committee selected bv the 

• V 

Seminole Indian Protective Association, an organization 
which has existed for some time among the Seminole In¬ 
dians, and which organization consists of four hundred and 
ninety five persons, who are duly enrolled as members of 
said tribe, and are restricted Indians under the guardian¬ 
ship and control of the United States, and the defendant 
Rav Lvman Wilbur, as Secretarv of the Interior of the 
United States, under the laws and treaties providing there¬ 
for, and for all other members of said Tribe who are simi- 
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larlv situated, and respectfully show to this Honor- 

» 7 1 . 

2 able Court: 

1. That the amount in controversy in this action 
exceeds the sum or value of Three Thousand Dollars, ex¬ 
clusive of interest and costs. That the plaintiffs in said 
action are residents of the State of Oklahoma, and that the 
defendants herein are residents of the District of Colum¬ 
bia. That this action involves llie interpretation of the 
Agreements or Contracts made between the Seminole Na¬ 
tion or Tribe of Indians and the United States, ratified by 
the Seminole Tribe of Indians and the Congress of the 
United States, (30 Stat. L. 5(>7), and other Acts of Congress 
defining* the duty of the Secretary of the Interioj.’ and the 
Secretary of the Treasure of the United States in Regard to 
the Administration of the affairs of said Tribe!, and in¬ 
volving generally an interpretation, both legal and equita¬ 
ble, of the duties and regulations of the defendanjs toward 
said Tribe as officers of the United States, chargee) with the 
duty under the law of performing certain dutiej? in rela¬ 
tion to said Tribe, and particularly the interpretation of 
the original Seminole Agreement with the United States, 
and the Supplemental Agreement (31 Stat. L. 350); an 
interpretation of the Curtis Act of June 28th, 189S (30 
Stat. 495): and an interpretation of the Acts of Congress 
of May 27th, 1908 (35 Stat. L. 310), as well as a correct 
interpretation, as applied to the allegations of this com¬ 
plaint, of the rights and equities of the plaintiff’s as such 
restricted Indians, under all of the laws, treaties jand regu¬ 
lations made concerning them. 

2. The Curtis Act of June 28th, 1898 (30 Stat. 495), Sec¬ 
tion 11, provides, in part, as follows: 

“Sec. 11. “That when the roll of citizenship of any one 
of said nations or Tribes is fully completed as provided by 
law, and the survey of the lands of said nation or tribe 
is also completed, the Commission heretofore appointed 
under Acts of Congress, and known as the ‘Dawes Commis¬ 
sion’ shall proceed to allot the exclusive use and occupancy 
of the surface of all the lands of said nation or tribes 

3 susceptible of allotment among the citizenjs thereof, 
as shown by said roll, giving to each, so fcjir as pos¬ 
sible, his fair and equal share thereof, considering the na- 
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lure ami fertility of 1 lie soil, location and value of same; 
but all oil, coal, asphalt and mineral deposits in the lands 
of any tribe are reserved to such Tribe, and no allotment 
of such lands shall carry the title to such oil, coal, asphalt, 
or mineral deposits." 

The original Seminole Agreement, which was made in 1897, 
but only became (ifleetive bv ratification on July 1st, 1898 
(30 Stat. 5G7), contained the following provision: 

u Xo lease of any coal, mineral, coal oil, or natural gas 
within said Nation shall be valid unless made with the 
Tribal Government, by and with the consent of the allottee 
and approved by the Secretary of tin* Interior. Should 
there be discovered on anv allotment anv coal, mineral, 
coal oil, or natural gas, and the same should be operated so 
as to produce a royalty, one half of such royalty shall be 
paid to such allottee and the remaining half into the tribal 
treasury until extinguishment of tribal government, and 
the latter shall be used for the purpose of equalizing the 
value of allotments." 


That the provisions of said Curtis Act and of said Sup¬ 
plemental Agreement, as is plainly evidenced from the 
language, and as was understood bv all members of said 
tribe, at the time they ratified the same, contained no con¬ 
veyance by reason of the allotment provided for in said 
treaties or acts of Congress of the mineral rights under the 
land allotted to these plaintiffs or to any member of the 
Seminole Nation or Tribe of Indians. 

3. These plaintiffs would further show unto this Hon¬ 
orable Court that there was provided by Section 11 of the 
Act of Congress of May 27th, 1908 (35 Stat. 31G) as follows: 


Sec. 11. “That all royalties arising on and after July 1st, 
1908, from mineral leases of allotted Seminole lands here¬ 
tofore or hereafter made which are subject to the super¬ 
vision of the Secretary of the Interior, shall be paid to the 
United States Indian Agent, Union Agency, for the benefit 
of the Indian lessor or his proper representative to whom 
such royalties shall thereafter belong; and no such lease 
shall be made after said date except with the allottee or 
owner of the land} Provided, that the interest of the Semi¬ 
nole Nation in leases or royalties arising thereunder on all 
allotted lands shall cease on June 30tli, 1908.’ ’ 
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4 Tliat not until June 30th, 1908, under aiiy inter¬ 

pretation of the power ol' Congress to legislate for 
said tribe, could anv allottee of tile Seminole Nation ac- 
quire any right to the oil or gas in the ground under said 
allotment so reserved to the Seminole Nation or [Tribe of 
Indians and that in no event could any allottee of 4nid land 
before that date lawfullv convev to anv person it he title 
to said land in such way as to pass any interest,| legal or 
equitable, in the mineral rights thereunder which belonged 
to said Nation or Tribe of Indians, or to such individual 
allottees. 

4. And the plaintiffs would further respectfully! show to 
this Honorable Court that the Commission to jhe Five 
Civilized Tribes in making the allotment of land to the 
members of the Seminole Tribe, under said laws aijid agree¬ 
ments, began the making of said allotments as wi|l appear 
from the records of said Commission now in the possession 
of the Secretary of the Interior, in June 1901, andjthat said 
allotments were practically all made before the ojid of the 
year 1902; that beginning with the first allotment of land 
in 1901, in violation of the Governmental Policy, and in 
open defiance of said laws and treaties, that the [plaintiffs 
and other members of said Tribe who are similarly situ¬ 
ated were induced to execute conveyances by persons de¬ 
siring to purchase said allotments, and to secure rights 
thereunder prior to the passage of the Act of Congress of 
May 27th, 1908 (Moo L Stat. 31o), and that said persons 
were, by the Secretary of the Interior, permitted t!o acquire 
possession of said lands and to explore same for oil and 
gas and to take from said lands the oil and gas found there¬ 
under in plain violation of the legal and equitable rights 
of these plaintiffs and that thereafter when Congress 
passed the Act of May 27th, 1908, providing that f‘the roy¬ 
alties arising from said land shall thereafter be piiid to the 


le Indian 
h r oval tv 


United States Indian Agent for the benefit of t; 
lessor or his proper representative, to whom sue 

shall thereafter belong; and no such lease shall be 
5 made after said date except with the allottee or 
owner of the land; provided that the interest of the 
Seminole Nation in leases or royalties arising thereunder 
on all allotted lands shall cease on June 30th, that 

by reason of the fact that the Indian allottees lijid practi- 
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cally all unlawfully attempted to convey said mineral rights, 
and that a great portion of the Seminole National or Tribe 
of Indians had unconditionally sold and disposed of all 
their land in violation of the terms of said treaties, Acts 
of Congress, and said Governmental Policv and had been 
permitted to do so by the Secretary of the Interior, that 
said Act of Congress amounted to a conveyance, by the 
Congress of the United States of the mineral rights of the 
Seminole Indians, reserved by them without compensation 
and without due process of law, to 11011 -members of said 
Tribe who had purchased or contracted in some form for 
the conveyance of said land, and that by this means, the 
intention of the Seminole Nation or Tribe of Indians, in 
said treaties, to protect their people was defeated, and 
property worth many millions of dollars passed into the 
control of citizens of the United States, non-members of 
said Tribe, without any consideration, contrary to the law, 
and in a manner shocking to every principle of equity and 
justice, to the damage of these plaintiffs in a very large 
amount. 

5. These plaintiffs would further show that said situation 
has been brought about bv reason of the fact that the Secre- 
tary of the Interior lias construed said Acts of Congress as 
being a lawful exercise of the plenary power of Congress 
over said Nation or Tribe of Indians, and has failed and 
refused and still fails and refuses, to carrv out his duty 
under the provisions of said laws and treaties in regard to 
the members of kiid Tribe, who were at the time of said 
sales, and still are full blood restricted Indians under his 
care and direction, he being charged with the duty of pro¬ 
tecting their interest as Secretary of the Interior on behalf 
of the Government of the United States, and charged with 
the duty under the provisions of the Curtis Act, June 28th, 
1898 (30 Slat. L495), and the provisions of the Origi- 
G nal Seminole Agreement, ratified July 1st, 1898, (30 
Stat. L567) of conserving and protecting for said 
Tribe, the coal, minerals, oil or natural gas, and of collect¬ 
ing all royalties arising under the provisions of said laws 
and treaties, and placing same to the credit of the proper 
persons entitled to the same as members of said Tribe with 
the defendant, Andrew Mellon, as Secretary of the Treas- 
ury of the United States, to be paid out by the said Mellon 


HAY LYMAST WILBUR, SECY., ETC. 


7 


under the proper orders and requisitions of said defendant, 
Kay Lyman Wilbur, Secretary of the Interior for the use 
and benefit of the plaintiffs and those similarly situated, in 
accordance with said laws and treaties. That said duties 
of said defendant are plain, and that lie is still charged 
with the duties of carrying out same, notwithstanding the 
lapse of time since, by his dereliction in office, sajd land 
and the mineral thereunder, was unlawfully permitted to 
pass into the control of persons not members of said Tribe, 
in violation of said Acts and Treaties, and the Govern¬ 
mental Policy in relation thereto, and these plaintilfs say 
that during all this period of time they have been and re¬ 
main full blood restricted Seminole Indians, under tjlie care 
and guardianship of said defendant, the Secretary of the 
Interior of the United States, on behalf of the jUnited 
States, and that during all this time, the duty has rested 
upon him to so Act in their behalf, and that said duty is 
still incumbent upon him, and plaintiffs further allcjge that 
there is now being taken from sa : 1 lands, today, jby per¬ 
sons non-members of said Tribe in violation of their legal 
and equitable rights as above set forth, oil and v 4‘ as and 
other valuable mineral products of the value of many mil- 
lion dollars, which it is the duty of the Secretary of j the In¬ 
terior to collect a royalty and to deposit same with the 
defendant, the Secretarv of the Treasury of the j United 
States, in accordance with the provisions of said Acts of 
Congress and said Treaties, and plaintiffs further represent 
that it is the duty of the defendant, Andrew Mellon, Secre¬ 
tary of the Treasury of the United States, to receive 
7 said money and to place same to the credit of proper 
persons and tribe and to safely keep the sane, and 
only pay the same out upon proper requisition from said 
Secretary of the Interior, or under the directing of the 
Congress of the United States. 

6. These plaintiffs further allege that said cons 
of said Acts of Congress bv said Secretarv of the ! 
is unwarranted; that Congress, in passing such legislation, 
was not acting in the exercise of its plenary power regard¬ 
ing the guardianship of Indian Affairs, but that said legis¬ 
lation of May 27th, 1908, (35 Stat. L316) as is apparent 
upon its face, was passed for the sole purpose of transfer¬ 
ring, by Act of Congress, the mineral rights from the mem- 


It ruction 
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bers of said tribe, and of said tribe, as provided in said 
laws and treaties, to the purchasers of said land without 
the consent of the Indians, the owners thereof, and in plain 
violation of the provisions of Article o of the Constitution 
of the United States under which their property cannot be 
taken without compensation and without due process of 
law, and that said Act of Congress was not due Process of 
law, hut that in so far as it undertakes to convev said min- 
oral rights to the non-citizen purchasers of said lands is 
null and void. 

7. These plaintiffs would further show unto this Honor¬ 
able Court that the State of Oklahoma, under the provisions 
of the Knabling Act, under which it was admitted to the 
Union of States, was required to, and did, by Ordinance, 
irrevocable, embodied in its Constitution, accept the terms 
of the said Enabling Act, which provided, among other 
things: 

“Provided, that nothing contained in said Constitution 
shall be construed to limit or impair the rights of persons 
or property pertaining to the Indians of said Territories 
(so long as such rights shall remain unextinguished) or to 
limit or effect the authority of the Government of the 
United States to make any law or regulation respecting 
such Indians, their lands, property, or other rights by trea¬ 
ties, agreement, law or otherwise, which it would have 
been competent to make if this Act had never been passed.” 

8 That said provision so embodied in the Constitution 
of said State binds the State of Oklahoma, in all its 
branches, legislative, executive and judicial, to protect the 
rights of tin* Seminole Indians under a proper construction 
of said laws and treaties, but the plaintiffs allege the facts 
to he, that all of the agencies of Government of the State of 
Oklahoma, in any way charged with a duty toward them in 
observing the Governmental Policy, and their laws and 
treaties, is proceeding and will proceed upon the assump¬ 
tion that Congress had power to pass the legislation of 
May 27th. 1908, and persons are entering upon and taking 
possession of the mineral wealth of said Tribe so situated 
under said land, under said Acts of Congress, bv color of 
the process issued frbm the courts of the State of Okla- 
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liorna, without appearance or objection by the Secretary of 
the Interior, and that they will, unless guided by an inter¬ 
pretation of said Acts by the Courts of the United States, 
proceed lo take possession of said mineral rights under a 
multiplicity of orders and decrees, and under the false con¬ 
struction that the same constitutes due process of Jaw, and 
these plaintiffs say to this Honorable Court that bv reason 
of the Governmental Policy of the United States, ahd of the 
duties of guardianship imposed upon its officers iiji regard 
to them, and their property, that the situation wiOi which 
they are confronted, and the action of said courts, find said 
Secretary of the interior (who uniformly refuses, land will 
continue to refuse to intervene in their behalf in actions 
pending in the courts involving these questions, is a viola¬ 
tion of the provisions of Section 1, Article 14, of the! Amend¬ 
ment to the Constitution of the United States iij that it 
deprives these plaintiffs, contrary to the Ordinance Irre¬ 
vocable, of said State of Oklahoma, of their property with¬ 
out due process of law, and denies to them the equal pro¬ 
tection of the laws of the State of Oklahoma. 

8. These plaintiffs would further respectfully jshow to 

this Honorable Court that the facts are thajt a num- 
9 her of the members of said tribes have been deprived 

of their lands, moneys, and all of them reduced to a 
condition of poverty, and that all those who are ndt so im¬ 
poverished, are restricted, and under the care and direc¬ 
tion of the Secretary of the Interior, who fails and refuses 
and will, unless coerced by proper orders of this court, 
continue to fail and refuse to intervene in behalf of these 
plaintiffs in any proper litigation for the determination of 
their legal and equitable rights. 

9. These plaintiffs would respectfully represent that they 
feel it to be their duty to strongly urge upon this court, 
in their own behalf, and for all other members of said tribe 
similarly situated, their helpless situation, owing to the 
fact that it is impossible on account of the great multiplicity 
of suits required, and of the great financial and legal diffi¬ 
culties in the way of a determination of all these Questions 
to protect themselves, except by the intervention ^f a Fed¬ 
eral Court of Equity, and that the guardian provided for 
them by the Government of the United States will not seek 
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a determination ot* tiiiese questions, in said Federal Courts 
to determine the legal and equitable rights ot these plain¬ 
tiffs, as presented by the bill herein. 

10. These plaintiffs respectfully represent that owing to 
the great mass of laws and rules and regulations promul¬ 
gated by the Secretary of the Interior, they arc unable to 
set out, all of said laws of which they regard as inequitable 
to them, and of which they desire a just interpretation as 
to their equities, and; the plaintiffs allege the facts to be 
that so far from protecting their rights at law and in equity, 
the defendant Secretary of the Interior, and the Secretary 
of the Treasury, acting under the orders of the Secretary 
of the Interior, in handling the money belonging to said 
tribe, has utterly failed to endeavor to protect their rights 
and that a mistaken view of the power of Congress, and 

the Secretary of the Interior, over these Indian 
10 Tribes has grown up, and is being enforced by the 

various persons charged with the execution of said 
laws and treaties, and that a great many of said laws sc 
passed like the Act of May 27th. 1008, heretofore quoted, 
were not passed for the benefit of the Indian, in the exercise 
of the guardianship powers of Congress, but was intended 
to deprive him of his legal and equitable rights, or to tie 
his hands so that lie is unable to protect himself. 

11. These plaintiffs further show to this Honorable Court 
that in this class of legislation there is an Act of Congress 
approved April 12th. 1926, entitled “An Act to Amend Sec¬ 
tion 9 of the Act of May 27th, 1908“ (.*17) Stat. .‘>12) and 
for putting in force in reference to suits involving Indian 
titles, the Statute of limitations of the State of Oklahoma, 
and providing for the United States to intervene in certain 
actions, and for making judgments binding on all parties, 
and for other purposes*’, which Act is in part as follows: 

Sec. 2. “The Statutes of limitations of the State of Okla¬ 
homa are hereby made and declared to be applicable to and 
shall have full force and effect against all restricted Indians 
of the Five Civilized Tribes, and against the heirs or 
grantees of any such Indians, and against all rights and 
causes of action heretofore accrued or hereafter accruing 
to any such Indians or their heirs or grantees, to the same 
extent and effect and in the same manner as in the case 
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of anv other citizen of tlie State of Oklahoma, and mav be 
pleaded in bar of any action brought by or on behalf of 
any such Indian, his or her heirs or grantees, either in his 
own behalf or by the Government of the United Spates, or 
by any other party for his or her benefit, to the sarjie extent 
as though such action were brought by or on behalf of any 
other citizen of said state: Provided, That no eaqse of ac¬ 
tion which heretofore shall have accrued to any su<j*h Indian 
shall be barred prior to the expiration of a period of two 
years from and after the approval of this Act, evqn though 
the full statutory period of limitation shall already have 
run or shall expire during said two years’ period, and any 
such restricted Indian if competent to sue, or his guardian, 
or the United States in his behalf, may sue upon any such 
cause of action during such two years’ period free from any 
bar of the statutes of limitations.” 


That the defendant, the Secretary of the | Interior, 
charged by law with the duty of protecting the jpropertv 
and legal rights of the plaintiffs who are now and have 
been restricted Seminole Indians, under tl|e guard- 
11 ianship of the United States, has failed and refused 
to bring any proper action to determine their rights 
under said treaties and laws, and will continue to so fail 
and refuse, and orroneouslv construe said last mentioned 
Act of Congress to bar by the Statute of limitation of the 
State of Oklahoma, anv action not brought bv or pn behalf 
of any full blood restricted Seminole Indian before April 
12th, 1928, the period of limitation attempted to be fixed 
by said Act unless ordered to do so by the proper order 
of this court, and the plaintiffs respectfully show junto this 
Honorable Court, that such a construction of said Act vio¬ 
lates the rights of these plaintiffs secured to jtliem by 
Article 5 of the Constitution of the United States and by 
Section One of Article 14 of the Amendments to | the Con¬ 
stitution of the United States. j 

12. These plaintiffs further allege the facts t<j> be that 
although the spo/Zation of the plaintiffs goes on by night 
and by day; although it is carried out by legal process, and 
proceedings by a great multitude of litigants against them, 
and all members of their tribe, many of whom are incom¬ 
petent and restricted and unable to protect th|emselves, 

i 7 
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and as to whom it is the duty of the United States and 
the defendants herein to protect, that said defendants and 
others charged with said duty fail and refuse to intervene 
in individual cases and totally fail and refuse to bring any 
proper proceedings in the Courts, or to invoke the power 
of the Department of Justice of the United States Govern¬ 
ment in order to secure a just determination ot what are 
their equitable rights, and take said position under the er¬ 
roneous construction of said Acts and treaties, holding that 
said Act of May 27th, 1 1008 vested said mineral rights in 
the purchasers thereof,! and that all of said full blood mem¬ 
bers of the Seminole Tribe were barred by the Statute of 
limitation. 

These plaintiffs further show unto this Honorable Court 

that there are numerous laws and treaties under which it 

is the dutv of the Secretarv of the Interior to collect 
* * 

12 for the restricted Seminole Indian all royalties upon 
oil or gas being .taken from their land and to place 
same to the credit of th<j> tribe in the Treasury of the United 
States, and that it is his duty to pay out, through the Secre¬ 
tary of the Treasury said moneys upon proper requisition 
from the Interior Department, and it is the duty of both 
of said defendants to report to Congress at stated times the 
amount of money that is so collected for said tribe, and to 
make a full report of their proceedings and that they are 
charged with said duties in regard to said Seminole Nation 
or Tribe of Indians which, under an erroneous construc¬ 
tion of said laws and treaties thev are failing and refusing 

i * d? o 

to carrv out. 


13. These plaintiffs further respectfully show unto this 
Honorable Court that being full blood restricted Indians 
with no means at their disposal whereby they can establish 
the facts, they are unable to state the amount which has 
thus been unjustly taken from them under color of said 
Acts of Congress by the wrongful acts of the Secretary of 
the Interior as aforesaid, but that the same consists of 
many millions of dollars which justly belongs to the mem¬ 
bers of said tribe, and which it was the duty of the Secre¬ 
tary of the Interior to secure for them, and to place to the 
credit of said tribe with the Secretarv of the Treasury of 

» mf 

the United States. That the facts are within the knowledge 
of the Secretary of the Interior as to the amount of the 
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royalty due from the different persons so unlawfully hold¬ 
ing- said lands, and that he should be required to make an 
accounting* to these plaintiffs as to the sums duo them under 
the laws as properly construed, and to take such steps as 


that may 
pme upon 
hie credit 
tiffs have 
o persons 
Nation as 


the law requires to collect all sums due them, and 
become due them in the future, and place the s 
deposit with the Secretary of the Treasury to 
of said tribe as required by law; that these plain 
no information as to what sums were paid out t 
buying* the land of the allottees in the Seminole 

‘ 1 representatives” of the Seminole allottees under 
13 said Act of Congress of May 27th, 1908, but] that they 
are informed and believe that a large sumjof monev 
that had accrued as royalties and lea^e money upon said 
land has been paid out to persons not justly entitled 
thereto, or may have been refunded to such persons after 
the passage of the Act of May 27th. 1908. 

That the plaintiffs have no adequate remedy at law in 
the premises. 

Wherefore plaintiffs pray the Court: 

A. To grant its writ of Subpoena directed to eiich of the 
defendants, requiring them to appear and answer the Bill 
of Complaint filed herein. 

B. To enter a decree of this Court holding saild Acts of 
Congress to be unconstitutional and void as against these 
plaintiffs and declaring what are their legal andj equitable 
rights under said treaties and Acts of Congress^ 

C. To grant a writ of Mandamus directed to 1 ljie defend¬ 
ants, Secretary of the Interior and Secretary of the Treas- 
ury compelling them to perform their duties under said 
law and treaties as construed by this Honorable Court. 

D. To grant a permanent injunction enjoining tlie defend¬ 
ants, Rav Lvman Wilbur, Secretary of the Interior and 
Andrew Mellon, Secretary of the Treasury, their attorneys, 
agents, servants and employees from doing any (and all of 
the unlawful acts complained of. 

E. To enter a decree requiring the defendants to dis¬ 
cover what sums have been paid out in violation of said 
treaties and to render an accounting to the plaintiffs the 
true owners of said property in accordance with the terms 
of the decree handed down bv this Honorable Court. 

F. For the costs of this suit, and for such pther and 
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further relief as to tliei Court may seem just and equitable 
in the premises. 

GKO. A. MANSFIELD, 

I). D. BRUNSON, 

E. AV. KEMP, 

OPAL M. AHRENS, 

Solicitors for Plaintiff's , of Ada . Oklahoma. 

MARVIN FARRINGTON, 

Of Counsel. 

14 In the Supreme ( Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 

No. 40(>07. 

John Burgess et ah, Plaintiffs, 

v. 


Ray Lyman Wilbur et al., Defendants. 
Motion to Dismiss Bill of Complaint. 
Filed Apr. 20, 1929. 


Now come the defendants, Rav Lvman Wilbur, Secretary 
of the Interior of the United States, and Andrew Mellon, 
Secretary of the Treasury of the United States, bv their 
attorney, Leo A. Royer, United States Attorney in and for 
the District of Columbia, and moye the Court to dismiss 
the Bill of Complaint in the above entitled cause for the 
following reasons: 

1. That the Bill of Complaint is without equity. 

2. That the Bill of Complaint alleges no facts, which if 
true, would entitle plaintiffs to the. relief prayed. 

3. That the plaintiffs have no property rights or interest 
in the matters complained of in the Bill. 

4. That the plaintiffs have adequate and complete reme¬ 
dies at law. 

5. That the Bill of Complaint shows on its face that the 
plaintiffs have been guilty of laches. 
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15 


G. That the plaintiffs having received benefit]s and valu¬ 
able considerations from the Government and third parties 
are estopped from asking the relief prayed for. 

7. And for other reasons apparent on the record. 

LEO A. ROVERj 
United States Attorney. 
JOHN AY. FIHE|LLY, 
Assistant United States p Ittorney . 

15 In the Supreme Court of the District of Columbia. 

i 

Equity. Xo. 49607. j 

John Burgess et ah. Plaintiffs, 

i 

vs. 

Ray Lyman Wilbur, Secretary of the Interior, and Andrew 
W. Mellon, Secretary of the Treasury, Defendants. 


Order Granting Motion to Dismiss Bill of C 

Filed June 28, 1929. 


om plaint. 


Tliis cause coming on to be hoard upon the motion to dis¬ 
miss the Bill of Complaint filed herein, it is by the Court 
this 28th day of June, 1929, ordered that th<j‘ motion to 
dismiss be, and the same is hereby, granted, and the bill be 
dismissed at the cost of the plaintiffs. 

JEXXTXGS BAILEY, 

Justice. 

From the foregoing decree the plaintiff appeals to the 
Court of Appeals of the District of Columbia, ahd the bond 
for costs on appeal is fixed at $100.00 or $50.00j 

JENNINGS BAILEY, 

J ustice . 

Memorandum. 

July 15, 1929.—$50 deposited in lieu of appeal bond. 
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16 In the Supreniie Court of the District of Columbia. 

In Fquity. 

Xo. 49607. 

John Burgess. C.esar Bums ess. Billie Porter, Abe 
Burgess, Harper Burgess, Bunko liar jo, Willie Bemo, 
Walter Burgess, Cokey Carpiteher. Josey Ponnoke, Dave 
Cummings, Mose Bean, Jim Davis, Concliarty, John Gib¬ 
son, Wilson Xero; and Jimmv Larnev, for Themselves 
and as Representatives of the Seminole Indian Protec¬ 
tive Association and for All Other Members of the said 
Tribe Duly Knroled Upon the Final Rolls of said Tribe 
Who are Similarly Situated, Appellants, 


v. 

Ray Lyman Wilbur, Secretarv of the Interior of the 
United States, and Andrew Mellon, Secretary of the 
Treasury of the United States, Appellees. 

Ass'kju mcut of Errors. 


Filed Aug. 13, 1929. 


Come now the Plaintiffs Appellants in the above entitled 
cause, by Marvin Farrington, their attorney, and file the 
following assignment of errors upon which they will rely 
upon their prosecution of the appeal of the above entitled 
cause from the decree made by this Honorable Court June 
28th, 1929: 

1. The Supreme Court of the District of Columbia erred 
in sustaining the motion interposed by the Defendants to 
dismiss the bill of complaint liled in said cause. 

2. The Court erred in entering its judgment dismissing 
the Plaintiff’s bill of complaint. 

3. The Court erred in failing and refusing to interpret 
the treaties and Acts of Congress, and the specific provi¬ 
sions thereof set out and described in the bill of complaint. 

4. The Court erred in failing and refusing to grant the 
relief to Plaintiffs as prayed for in their bill of com¬ 
plaint. 
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17 5. The judgment of the Court is contrary to law. 

Wherefore plaintiffs, appellants, pray that) said judg¬ 
ment and decree he reversed, and that the Suprjeme Court 
of the District of Columbia be ordered to entejr a decree 
vacating its judgment dismissing said bill of complaint, and 
be directed to hear said cause and enter judgment and de¬ 
cree as prayed for by the bill of complaint. 

MARVIN FARRINGTON, 

A ttorney for A /J pellants. 

MANSFIELD, BRUNSON, KEMP & j 

AHRENS, ! 

Of Counsel. 


IS In the Supreme Court of the District of ( 

In Equity. 


i olumbia. 


No. 49607. 

John Burgess et ah, Plaintiff’s, 


vs. 


Ray Lyman Wilbur, Secretary, &c., et ah, Defendants 

Designation of Record. 

Filed Aug. 13, 1929. 

Clerk Supreme Court D. C. 

Sir: 

Please prepare transcript of record for Coifirt of Ap¬ 
peals in the above-entitled cause, to consist <t>f the fol¬ 
lowing : 

1. Bill of Complaint. 

2. Motion to dismiss Bill of Complaint. 

3. Order sustaining motion to dismiss; appeal) 

4. Memorandum of Appeal Bond. 

5. Assignments of Error and 

6. This Designation. 




&C. 


MARVIN FARRINGTON, 

Attorney for Plaintiffs . 
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J. BURGESS ET AL. VS. R. L. WILBUR, SECY., ETC. 


19 Supreme Court ot* the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certify the foregoing 
pages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is made part of 
this transcript, in cause No. 49G07 in Equity, wherein John 
Burgess, et al. &e. are Plaintiffs and Ray Lyman Wilbur, 
Secretary of the Interior, et al. are Defendants, as the same 
remains upon tlie files and of record in said Court 

In testimony whereof 1 hereunto subscribe mv name 

« •> 

and affix the seal of said Court, at the City of Washington, 
in said District, this 5th day of September, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

ByCITAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5041. John Burgess et ah, appellants, vs. Ray Lyman 
Wilbur, Secy., etc. Court of Appeals, District of Columbia. 
Filed Sep. 6, 1929. Henry W. llodges, Clerk. 
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11 THE COURT OF MIS OF TOE DIS¬ 
TRICT OF min 


No. 5041 
_ 

i 

JOHN BURG-ESS, CAESAR BURGESS, jBILLIE POS¬ 
TER. ABE BURGESS. HARPER BURGESS, BUN- 
KA HARJO, 'WILLIE BEMO, WALTER BURGESS, 
COKEY CARPTTCHER, JOSEY PONNOKE, DAVE 
CUMMINGS, MOSE BEAN, JIM DAVIS, CON- 
CHARTY, JOHN GIBSON, WILSON NERO, and 
JIMMY LARNEY, for themselves and as representa- 
fives of file SEMINOLE INDIAN jPROTECTIVE 
ASSOCIATION, and for all other members of the- said 
tribe duly enrolled upon the final rolls| of said tribe, 
who are similarly situated, Appellants, 

vs. 

RAY LYMAN WILBUR, Secretary of the Interior of the 
United States, and ANDREW MELLON, Secretary of 
the Treasure of the United States, Appellees. 

i 

i 

— 

Brief of Appellants 
STATEMENT. 

Appellants filed an original bill (R. 2 h 14) on March 
28th. 1929, in the Supreme Court of the District of Colum¬ 
bia, moved for a subpoena directed to each of the defend¬ 
ants, requiring them to appear and answer the bill of com- 

1 



plaint; asking the court to decree holding certain Acts of 
Congress described and referred to in the bill to be un¬ 
constitutional and void, and to declare what are the legal 


and equitable rights of the plaintiffs under certain treaties 
and acts of Congress; to grant a writ of mandamus di¬ 
rected to the defendants. Secretary of the Interior and the 
Secretary of the Treasury, compelling them to perform 
their duties under said laws and treaties as construed by 


said court: to grant a permanent injunction enjoining the 
defendants, their attorneys, agents, servants and employees 
from doing any and all unlawful acts complained of in the 
bill and to render an accounting. The defendants countered 
with a joint motion to dismiss (R. 14). The trial judge, 
bv ; written order or decree (R. 15) sustained the motion 
to dismiss. The case is here on appeal. 

It is alleged in the bill of complaint that John Burgess, 


and those who join in the bill of complaint, as complainants, 
are residents of the State of Oklahoma: that thev are duly 
enrolled upon the final, approved rolls of the Seminole 
Nation or Tribe of Indians and hence, members of said 


tribe and of that class of persons mentioned in the treaties 
and Acts of Congress referred to in the Bill of Complaint. 
That they sue in their ovhi right, as well as on behalf of 
all other members of said Tribe, who are similarly situ¬ 


ated (record 23). Ray Lyman 'Wilbur, Secretary of the 


Interior, and Andrew Mellon, Secretary of the Treasury, 
who are residents of the District of Columbia (record 2). 

This action involves (R. 3) the interpretation of the 
agreements or contracts made between the Seminole Nation 
or Tribe of Indians, and the United States, ratified bv the 

' m 

Seminole Nation or Tribe of Indians and the Congress of 
the? United States, and other Acts of Congress defining the 
duties of the Secretary of the Interior and the Secretary 
of the Treasury of the United States in regard to the ad¬ 
ministration of the affairs of said tribe, and involves a 
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general interpretation, both legal and equitable of the 
duties and regulations of the defendants toward said 
tribe, charged with the duty under the la\j* of performing 
certain duties in relation to said tribe, 4 n d particularly 
the interpretation of the original Seminole jAgreement with 
the United States and the Supplemental Agreement; an 
interpretation of the Curtis Act of June 2Sf, 1898 (30 Stat. 
495), and an interpretation of the Act df Congress of 
May 27th. 1908 (30 Stat. 316), as well as the correct inter¬ 
pretation of the rights and equities of the complainants 
as such restricted Indians under all laws, treaties and reg¬ 
ulations made concerning them, up to and including the 
Act of April 12th, 1926 H. R. 4716. i 

i 

Appellants allege in their bill (R. 3) | that a commis¬ 
sion commonly known as the Dawes Conrrpission was ap¬ 
pointed under authority of Acts of Congress for the pur¬ 
pose of preparing a final roll of all members of the Semi¬ 
nole Nation or tribe of Indians with a viewjto an allotment 
in sever alt v among said members of all their lands and 
property, and that all said lands and prjoperty was al¬ 
lotted to the members of said tribe underj and by virtue 
of the Curtis Act of June 28, 189S (30 Stat. 495), which 
provided for the allotment of the surface of the land orly, 
with the distinct provision that no allotment should carry 
the title to the oil, coal, asphalt or mineral deposits under 
the land. | 

Following the Curtis Act an agreement known as ?he 
Original Seminole Agreement was entered into between the 
United States and tire Seminole Tribe and became effective 
as the Act of Congress of July 1st, 1898 |(30 Stat. 567), 
(R. 3-4). This Act in no way disturbed thef method of al¬ 
lotment provided by the Curtis Act but did provide a 
method of payment of the royalties arising from the oil 
and mineral deposits which had been reserved to the tribe. 

A later Act known as the Supplemental Seminole 
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Agreement effective as the Act of Congress of June 2, 
1900 (31 Stat. 250), provided that allotments should be 
made to those whose names appeared upon the final rolls 
and to no other persons (K. 3). 

Complainants further allege that by subsequent Acts 
of Congress lands of manv of the allottees were freed 
from restrictions against alienation and were sold by the 
allottee, passing into the hands of non-members of the 
tribe (R. 5-7). 

Thev further allege that with this situation Congress 
passed an Act of May 27th, 1908 (35 Stat. 316), without 
the consent of the tribe, the effect of which was to convey 
the mineral deposits, which had been reserved under the 
allotment acts to non-members of the tribe and without 
compensation to the tribe 6r its members, and in violation 
of their rights as guaranteed bv the Constitution of the 
tin ted States and the amendments thereto (R. 7-8). 

Appellants further allege that it was the duty of the 
Secretary of the Interior under the allotment Acts above 
referred to and subsequent Acts of Congress, to collect 
all royalties arising from the mineral deposits which had 
beei reserved to the tribe and to prescribe rules and regula¬ 
tions for the payment of such royalties, he, in turn, to de¬ 
posit the amounts received with the Secretary of the 
Treasury to be kept by lpm until ordered paid out upon 
proper requisition (R. 6-7). 

It is then alleged that the Secretary of the Interior 
through an erroneous construction of the Act of 1908 failed, 
neglected and refused to carry out the ministerial duties 
of collecting the rovalties: that he has failed in this dutv 

1 • w 

ever since the passage of the Act of 1908 and that through' 
his neglect and the erroneous construction of the Act of 
190S the property of these appellants is being despoiled and 
they are in danger of forever losing this valuable proper¬ 
ty (R. 7-13). 
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Appellants further allege that the courts of the State 
of Oklahoma are placing erroneous interpretation upon the 
Act of May 27, 1908 and that the administrative officers 
of the government in Oklahoma are erroneously construing 
said act and that the construction placed upon said act by 
all these officers is violative of the due process of law 
clause of the Constitution of the United $tates and deny 
these appellants equal protection of the lawj(R. 8-9). 

Appellants further allege that various j rules and reg¬ 
ulations have been prescribed by the Secretary of the In¬ 
terior, and also complain of subsequent Apts of Congress, 
chief among which is the Act of April 12, 1926, placing 
in force and effect as regards the property! of these appel¬ 
lants and all of these of the same class, j the Statute of 
Limitation of the State of Oklahoma withput due process 
of law (R. 10-11). 

The bill concludes with an appropriate prayer for re¬ 
lief (record 13-14). J 

Defendants did not answer but filed a joint motion to 
dismiss based upon the following grounds (R. 14-15): 

1. That the bill is without equity. j 

2. That the bill alleges no facts, which if true would 

. . . j 

entitle plaintiffs to the relief prayed. 

3. That the plaintiffs have no property rights or in¬ 
terest in the matters complained of in the bill. 

4. That the plaintiffs have adequate and complete 
remedies at law. 

5. That the bill shows on its face thpt the plaintiffs 

have been guiltv of laches. 

v 1 

6. That the plaintiffs having received benefits and 
valuable considerations from the Government and third 
parties are estopped from asking the relief prayed for. 

7. And for other reasons apparent on the record. 

LTpon hearing the court sustained the motion and an 
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order was entered dismissing the bill from which order 
this appeal was taken to this court (record 15), appel¬ 
lants assigning the following errors, which will be dis¬ 
cussed in their appropriate order (record 16-17). 

1. The Supreme Court of the District of Columbia 
erred in sustaining the motion interposed by the defendants 
to dismiss the bill of complaint tiled in said cause. 

2. The court erred in entering its judgment dismissing 
the plaintiff's bill of complaint. 

3. The court erred in failing and refusing to interpret 
the treaties and Acts of Congress, and the specific pro¬ 
visions thereof set out and described in the bill of com¬ 
plaint. 

4-. The court erred in failing and refusing to grant 
the relief to plaintiffs as .prayed for in their bill of com¬ 
plaint. 

5. The judgment of the court is contrarv to law. 
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ARGUMENT. 

The primary questions to be determined are: 

1. The nature of the title of the property in suit. 

2. The interest of the appellants therein. 

3. The right of appellants to maintain this suit. 

A full discussion of these subdivisions! will dispose of 
the seven grounds contained in the motiofi of defendants 
to dismiss the bill of complaint and at the! same time sup¬ 
port the five assignments of error made by appellants. 


The nature of the title of the property in suit. 

(a) The Seminole Indians by blood we^e the owners of 
the land by purchase. It was not the lanjd of the United 
States government, and the government ha!d no interest in 
said land. 

Article 3 of the Treaty of 1S66 with tjhe Seminole In¬ 
dians, proclaimed August 16, 1866 (14 Statj 755), provides: 

Article 3. In compliance with the desire of the 
United States to locate other Indian^; and Freedmen 
thereon, the Seminoles cede and convcjy to the United 
States their entire domain, being the tfact of land ced¬ 
ed to the Seminole Indians by the Crepk Nation under 
the provisions of Article First, (1st) treaty of the 
United States with the Creeks and Seminoles, made 
and concluded at Washington, D. C., August 7, 1856. 
In consideration of said grant and Session of their 
lands, estimated at two million 'one hundred ! and 
sixty-nine thousand and eighty (2,16^,080) acres, the 
United States agree to pay said Senpnole Nation the 
sum of three hundred and twenty-five thousand three 
hundred and sixtv-two ($325,362) dollars, said pur¬ 
chase being at the rate of fifteen cen1[s per acre. The 
United States having obtained by grajnt of the Creek 
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Nation the westerly half of their lands, hereby grant 
to the Seminole Nation the portion thereof hereafter 
described which shall constitute the national domain 
of the Seminole Indians. Said lands so granted by the 
United States :o the Seminole Nation are bounded 
and described as follows, to-wit: Beginning on the 
Canadian River where the line dividing the Creek 
lands according to the terms of their sale to the United 
States by the treaty of February 6, 1866, following 
said line due north toi where said line crosses the north 
fork of the Canadian River; thence up said north 
fork of the Canadian River a distance sufficient to 
make two hundred thousand acres by running due 
south to the Canadian River; thence down said Cana¬ 
dian River to the place of beginning. In consideration 
of said cession of two hundred thousand acres of land 
described above, the Seminole Nation agrees to pay 
therefor the price of fifty cents per acre, amounting 
to the sum of one hundred thousand dollars, which 
amount shall be deducted from the sum paid by the 
United States for Seminole lands under the stipula¬ 
tions above written.’’ 

Later the government purchased for the Seminole 
Indians and paid for, out of Seminole funds, one hundred 
seventy-five thousand acres of land. Goat vs. U. S ., 224 
U. S. at page 462. From this it will be noted that the 
Indians disposed of 2,169,080 acres to the United States, 
their guardian, for fifteen cents an acre, the government 
paying cash for said acreage, then selling back to the Semi¬ 
nole Indians two hundred thousand acres which consti¬ 
tutes part of the present i holdings of the Seminole Nation 
for a stipulated price of; fifty cents per acre which price 
was paid by the Seminole Indians for the land ceded to 
them for such consideration as set out in Article 3 of the 
treaty of 1866 above quoted. Thus, it will be seen that 
the Seminole Tribe of Indians are the owners in fee of 
all their land and the government had no interest therein. 
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The government did, however, owe the IndiaijL the duty o 
protection and supervision. A dear price, indeed, the; 
paid for the land. In the case of the Semipaoles, unlik 
that of the others of the Five Civilized Tribes, there wa 
no possibility of a reversion to the United States of thei: 
land. Thev held their title on the same terms and condi 
tions as that of a corporation or organization of whit< 
men might hold public land granted in fee by the Unitec 
States. 26 Op. Attij. Gen. 340. 

Opinion of solicitor for Interior Dept., Oct. 17, 1927 
It is a rule of construction, that, where lajid is held b? 
a grant, and the title does not depend u'pdn aborigina 
possession, that its nature and extent will he measurec 
by the terms of the grant. 

Fleming rs. McCnrtain, 215 IT. S. 56J 

Untied States vs. Conway , 175 U. S. 60; 

United States vs. Old Settlers , 14S U. S. 427. 

The Seminole Tribe of Indians owned ajid possessec 
their land under an executed contract with the Unitec 
States Government in which the United States, the grant 
ors, conveyed all its right, title and interesjt in and tc 

the lands of the Seminole Nation, the grantee! for a price 

! 

actually paid in cash by the Seminoles. As to Ah at title was 
granted bv the United States to the Seminole Kation needs 
no citation of authority. An examination of th£ grant itself 
is sufficient. It discloses a grant of a fee simple title abso¬ 
lute. 

The rights conferred were property, hot personal 
rights, and come within all the definitions of vested prop¬ 
erty rights. In Pearsall vs. Great Northern Company, 161 
U. S. 648, the const said: 

“A vested right is defined by Fearnej, in his worl 
upon contingent remainders, as an imiiiediate fixec 
right of present or future enjoyment, and by Chancel 
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lor Kent as an immediate right of present enjoyment 
or a present fixed right of future enjoyment, 4 Kent 
Commentaries 202. ” 

“It is said by Mp. Justice Cooley that ‘rights 
are vested in contradistinction to being expected or 
contingent. They are vested when the right to en- 
joyment. present or prospective, has become the prop¬ 
erty of some particular person or persons as a pres¬ 
ent interest. They are expectant when they depend 
upon the continued existence of the present condition 
of things until the happening of some future event. 
Thev are contingent when thev are onlv to come into 
existence on an event or condition which may not hap¬ 
pen or be performed until some other event may pre¬ 
vent their vesting, Coolev Constitutional Limitaton 
332.” 

Tn the case of the Seminoles the right and title grant¬ 
ed operated as a grant in praesenti and became vested 
property rights. 

Indian tribes are capable of taking as owner in fee 
simple, lands by purchase where the United States, in 
form, and for a valuable and adequate consideration, so 
sell to them. 

Such sale is properly made by treaty. 

Tlojdon rst. Joy. 17 Wallace 211. 

The fee simple title granted the Seminole Nation in¬ 
cluded the title to all the coal, oil, gas, and all mineral 
deposits on and under the land conveyed. 

Thompson on ’Real Property, volume 1, page 95. 

The fact that the land of the Seminole Nation was held 
by the Nation in trust for the common use and benefit 
of all its members presented a serious obstacle in the 
formation and creation of the new state of Oklahoma., and 
with a view to removing these difficulties. Congress pro- 
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vided in the Act of March 3rd, 1893, (27 Stat. L 612-64:5) 
for the creation of the Dawes Commission, authorized to 
enter into negotiations with the tribes for the extinguish¬ 
ment of their title, either bv cession to the United States, 
or allotment in severalty, among its members (It. 3-4*)- 

Manv difficulties were encountered bv the Commission in 
• « 

dealing with the Indians as manv of them were bitterly 
opposed to allotment of their lands in severalty, and giving 
up their tribal relations. 

Being unable to successfully conclude treaties with all 
the tribes. Congress on June 28th, 1898, passed what is 
known as the Original Curtis Act (30 Stat, 495). A pa,rt 
of this act applicable to the Seminole Xation provided: 

“ Section 11. That when the roll of citizenship of 
any one of said nations or tribes is fully completed as 
provided by law, and the survey of the lands of sz’id 
nation or tribe is also completed, the commission 
heretofore appointed under Acts of Congress, and 
known as the ‘Dawes Commission’, shall proceed to 
allot the exclusive use and occupancy of the surface 
of all the lands of said nation or tribe susceptible of 
allotment among the citizens thereof, as shown bv 
said roll, giving to each, so far as possible, his f<iir 
and equal share thereof, considering the nature and 
fertility of the soil, location, and value of same*, but 
all oil. cool, asphalt, and mineral deposits in the lands 
of any tribe are reserved to such tribe , and no allot¬ 
ment of such lauds shall carry the title to such oil r 
coal , asphalt, or mineral deposits (Italics ours.) 

This naturally became a part of every deed written 

while it was in full force and effect, for it is elementally 

•> 

law that the applicable statutes are a part of every con¬ 
tract as though written at length therein. The language 
used in Section 11 is clear and positive, the intention | of 
Congress being expressed in a manner which leaves ino 
room for doubt. It is provided: 1. That the Dawes Com- 
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m ission shall allot the exclusive use and occupancy of the 
surface of the land. 2. There is an express reservation of 
al l oily coal f asphalt and mineral deposits to the tribe. 3. 
The posit ve statement that “no allotment of such lands 
shall carrv- the title to such oil, coal, asphalt or mineral 
deposits”. 

This u*t was applicable to all of the Five Civilized 
TiKbes and remains in force and effect unless modified 
on changed by subsequent agreement, or valid legislation. 

The Seminole Agreement entered into in 1897 between 
tho Dawes Commission and the representatives of the 
Seminole Nation was incorporated into and became effec¬ 
tive as the Act of Congress of July 1st, 1898 (30 Stat. L. 
567), (ithioe days after the passage of the Curtis Act) 
contained the following provision (Record 4): 

4 'No lease of any coal, mineral, coal oil, or natural 
gas within said nation shall be valid unless made with 
the tribal government, by and with the consent of 
the allottee and approved by the Secretary of the 
Inferior. 


4 4 Should there be discovered on anv allotment anv 

i • 

coal, mineral, coal oil, or natural gas, and the same 
should he operated so as to produce royalty , one-half 
of such royalty shall be paid to such allottee and the 
reijiaining half into the tribal treasury until extin¬ 
guishment of tribal government, and the latter shall 
be used for the purpose of equalizing the value of al¬ 
lotment.’ ■ (Italics ours.) 


Col 


The Supplemental S'eminole Agreement ratified by 
ngress on June 2nd, 1900 (31 S. L. 250). provided: 


44 1. That the Commission to the Five Civilized 
Tribes, in making the rolls of Seminole citizens, pur¬ 
suant to the Act of Congress, approved June 28, 1898, 
(The Curtis Act) shall place on said rolls the names 
of all children born to Seminole citizens up to and 
including the 31st day of December, 1898, and the 
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names of all Seminole citizens then living; and the 
rolls so made, when approved by the Secretary of the 
Interior, as provided by said Acts of Congress, shall 
constitute the final roll of Seminole citizens upon 
which the allotment of land and distribution of money 
and other property belonging to the Seminole Indians 
shall be made, and to no other persons/’ 


There is nothing inconsistent with the Curtis Act in 

C7 

either the Original or the Supplemental Seminole Agree¬ 
ments. As a matter of fact, the Supplemental Agreement 
referred to the Curtis Act in a manner clearly indicating 

i 

the intention of the Seminole Nation to conform to its 
provisions and to accept it as the applicable law under 

! I 

which allotments were to be made. The Curtis Act provid¬ 
ed for the reservation of all oil, gas, and mineral rights 
to the nation. The Seminole Agreement provided that in 
the event of the discovery of oil and gas and if the sane 
should be operated so as to produce royalty, then one-hajf 
of the royalty should be paid into the tribal treasury until 
the extinguishment of the tribal government and one-ha .f 
of the royalty to be paid to the allottee. There is nothing 
in anv of the above mentioned acts to indicate that anv of 
the mineral I rights vested in the allottee; on the contrary, 

thov el earl v; indicate a reservation of the title to all such 
* • 

oil, gas and mineral rights, to the tribe. Such was ti e 
situation prior to June 30th, 1908 (R. 2-3). 

Section 11 of the Act of May 27tlu 1908 (35 S. L. 316), 
is as follows: 

“See. 11. That all rovalties arising on and after 
July first, nineteen hundred and eight, from mineral 
leases of allotted Seminole lands heretofore or here¬ 
after made which are subject to the supervision of 
the Secretary of the Interior, shall be paid to the 
United States Indian Agent, Union Agency, for the 
benefit of the Indian lessor or his proper representa¬ 
tive to whom such royalties shall thereafter belong; 
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and no such lease shall be made after said date except 
with the allottee or owner of the land; Provided, that 
the interest of the Seminole Nation in leases or roval- 
ties arising thereunder on all allotted lands shall cease 
on June thirtieth, nineteen hundred and eight.’’ 


By virtue of the construction placed upon this latter 

act by the defendant, the Seminole Nation was divested of 

its title to the coal, mineral, oil, asphalt deposits without 

just compensation, without due process of law and in direct 

violation of the provisions of the Constitution of the 

▲ 

United ^States, and the amendments thereto (P. 6). Ap- 

* : 

pedants; contending that the interpretation given said act 
by the appellees is erroneous; as said in Leavenworth etc., 



R. Company vs. United Slates, 92 U. S. 733 at page 746: 

“It would be strange, indeed, if by such an Act 
Congress meant to give away property which a just 
and wise policy devoted to other purposes. That lands 
dedicated to the use of the Indians should, upon every 



principle of natural right be carefully guarded by the 
government, and saved from a possible grant, is a 
proposition which will command universal assent.” 

(B). Indians are entitled to protection under Constitution 
the United States. 

Article 5 of the Amendments to the Constitution pro- 
des: 

■ * * * “Nor be deprived of life, liberty or proper¬ 
ty without due process of law; nor shall private prop¬ 
erty be taken for public use, without just compensa¬ 
tion. ” 

The duty of the United States to protect the Indian 
discussed by Mr. Justice Hughes in the case of Heck- 
an vs. United States , 224 U. S. 413: 

“Out of its peculiar relation to these dependent 
people spring obligations to the fulfillment of which.' 
the National Honor has been committed. From their 
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very weakness and helplessness so largely due to tlie 
course of dealing of the Federal Government with 
them, and the treaties in which it has been promised, 
there arises the duty of protection and with it, the 
power. This has always been recognized by the Exec¬ 
utive and by Congress and by this court whenever the 
question has arisen, quoting United States vs. Kagama, 
118 U. S. 475-384.” 

; 

The Seminole Indians are citizens of the United States 
and their title to the land, the right of possession, and use 
thereof, are within the protection of the Constitution of 
the United States. 

Clwate vs. Trapp. 224 IT. S. 665; 

Chase vs. U. S.. 222 Fed. 593. 


(C). Title to their land could not be divested without the 
consent of the Seminole Nation or Tribe of Indians nor with-* 
out just compensation. 

The rolls of the tribes were completed and approved! 
by the Secretary of the Interior on April 2nd, 1901. On 
June 1st. 1901, the Commission opened its office for allot¬ 
ment at Wewoka and the allotment was completed on June 
28th, 1902 (R. 5). | 


Because of the uncertaintv of the Secretarv of the- 
Interior in the construction of the Seminole provisions, 
no patents were issued until after the decision by the: 
Supreme Court of the United States in the case of Goat 
vs. United States , 224 U. S. 458, which was decided or: 
September 29th, 1912. 

By Act of Congress, approved March 3rd, 1903, (32! 
Stat. 982) it was provided that the tribal government of 
the Seminole Nation should not continue after March 4th, 
1906. By Resolution of Congress of March 2nd, 1906 (3 4 : 
Stat. 822), the tribal existence was continued, and by Acl: 
of Congress of April 26, 1906 (34 Stat. 137), Section 28, 
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the tribal existence and tribal government was continued 
in full force and effect for all purposes authorized by law 
until otherwise provided by law. As a matter of fact, the 
tribal government has never been terminated. 

There is nothing in these acts continuing the tribal 
government in anv wav affecting the oil, rovaltv or mineral 
rights reserved to the tribe under the Curtis Act. Goat 
is. U. S. supra. 

When the final rolls of the Seminoles were completed 
and approved, there appeared thereon 2143 Indians by 
blood, 244 being new-born and 994 freedmen, 129 of whom 
were new-born. It will be noted that approximately one- 
tjhird of the members of the tribe were not of Indian 
blood. 

An examination of Section 11 of the Act of May 27th, 
1908, discloses that when the attempt was made to end 
the interest of the nation in the leases and royalties owned 
by them, the provision was made that all royalties arising 
on the land of Indians under the supervision of the De¬ 
partment of the Interior, shall be paid into the Union 
Agency for the benefit of the Indian lessor or his proper 
representative, and that no further lease shall be made 
ejxcept with the allottee or the owner of the land. (Italics 
ours.) 

On April 21st, 1904, an act removing restrictions (33 
S>tat. 189) was passed by Congress which provided: 

4 ‘And all the restrictions upon the alienation of 
lands of all allottees of either of the Five Civilized 
Tribes of Indians who are not of Indian blood, except 
minors, are, except as to homesteads, hereby removed, 
and all restrictions upon the alienation of all other 
allottees of said tribes, except minors, and except as 
to homesteads, may, with the approval of the Secre¬ 
tary of the Interior, be removed under such rules and 
regulations as the Secretary of the Interior may pre¬ 
scribe, upon application to the United States Indian 
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agent, at the Union Agency in charge of the Five 
Civilized Tribes, if said agent is satisfied upon a full 
investigation of each individual case that such re¬ 
moval of restrictions is for the best interest of said 
allottee. The finding of the United States Indian agept 
and the approval of the Secretary of the Interior 
shall be in writing and shall be recorded in the same 
manner as patents for lands are recorded.” 

Immediately after the passage of this act practically 
all the members of said tribe who were not Indians by 
blood, disposed of their land and many of the blood mem¬ 
bers of the tribe secured a removal of restrictions and 
disposed of their land also. It follows that under the pro¬ 
visions of the Act of 1908, those who had become otimers 
of the land, were given the right to lease the land and se¬ 
cure the benefit therefrom, which, in fact, amounted to an 
attempted conveyance by Congress of the title to the min¬ 
eral deposits and royalties on the land to non members of 
the tribe, without the consent of the tribe and for no con¬ 
sideration whatever. The olain effect of the act being la 
complete confiscation of all the interest remaining to the 
tribe and in direct violation of the provisions of the Sux>- 
plemental Treaty, which provided that the property of the 
nation should be distributed to those whose names ax>- 
peared upon the final rolls and to no other persons, and in 
violation of the Constitution (R. 5-6). 

A patent is the highest evidence of title and is con¬ 
clusive as against the government and all claiming under 
junior patents or titles until set aside or annulled by some 
judicial tribunal. (Italics ours.) 

U. S. vs. Stone> 2 Wallace 525-535. 

We call the court’s attention to Paragraph 1 of the 
syllabus of this same case: 

“The United States may properly proceed by bill 
in equity to have a judicial decree of nullity and an 
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order of cancellation of a parent issued by itself, ig¬ 
norantly or in mistake, for lands reserved from sale 
by law, and a grant of which by patent was therefore, 
void.” 


In the case of United States rs. Choctaw Nation etc., 
17D U. S. 522, the court discusses at great length the ques¬ 
tion as to whether or not the courts would entertain anv 

claim of the Indians after the treaty of 1855 hv which thev 

• • • 

ceded to the United States their lands west of the 100 
meridian west longitude. We quote from that opinion: 

“There was much discussion at the bar as to the 
principles that should govern the court when deter¬ 
mining the scope and effect of a treaty between the 
United States and Indian tribes. All agree that as a 
general rule in the interpretation of written instru¬ 
ments the intention of the parties must control, and 
that such intention is to be gathered from the words 
used—the words being interpreted, not literally nor 

looselv but according to their ordinary -signification. 
• • • 

If the words be clear and explicit, leaving no room to 
doubt what the parties intended, they must be inter¬ 
preted according to their natural and ordinary signifi¬ 
cance. If the words are ambiguous, then resort may 
be had to such evidence, written or oral, as will dis¬ 
close the circumstances attending the execution of 
the instrument and place the court in the situation in 
which the parties stood when they signed the writing 
to be interpreted.” 

‘‘The consideration for the ‘relinquishment and 
lease’ was $800,000.00. Tt is immaterial to inquire as to 
the value placed by the Indians or by the United 
States iroon the relinquishment and lease respectively. 
The Indians accepted for both the aggregate amount 
named. Tt is idle, therefore, to contend that the In¬ 
dians had anv claim upon the United States, after the 
treaty of 1855, for the lands west of the 100th degree 
of west longitude.” 

To the same effect is the case of United States vs. Old 
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Settlers, 14S U. S. 427, and after the decision in these two 
cases it would be useless for the Indian to assert any 
claim either in law or equity to the land once conveyed. 

In the case of the Seminoles, it will be remembered 
that in their treatv of 1S66 herein referred to tliev ceded 
to the United States 2.169,080 acres at a price of fifteen 
cents per acre and in the same treaty the United States 
granted to them 200.000 acres for 50 cents per acre. Ap¬ 
plying the rule laid down in V. S. vs. Choctaw Nation, supra, 
it would be idle for the Seminoles to contend that they had 
any interest whatever in the lands they ceded to the United 
States. Would il not lie just as idle for the United States to 
contend tliev had anv interest in the lands tliev granted to 
the Indians? It would be refreshing, indeed, for the United 
States, the recognized guardian and protector of these 
Indians,. to maintain that they were deceived or defrauded 
or unfairly dealt with or were overreached by a people 
recognized as weak and helpless since the foundation of this 
government. If the tribe was bound, so was the govern¬ 
ment. There cannot be one law for the white man and one 
for the Indian. 

As stated in Ignited States vs. Mille Lac Band, 229 
U. S. 498: 

“And the Indians, no less than the United States, 
are bound by the plain import of the language or the 
Act and the Agreements.” 

This being true and the United States having granted 
all its right, title and interest in and to the land in question 
there remains nothing to which such legislation as Section 
11 of the Act of May 27, 1908, could attach. 

In the United States vs. Conway , U. S. page 60, in 
which case an Act of Congress confirming a grant to In¬ 
dians was called in question, the court held the act op¬ 
erated to release to the Indians all the title of the United 
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States to the land covered by it as effectually as if it 
contained in terms a grant De Novo. 

And saving further: 

“The Government having thus exhausted its pow¬ 
er with reference to the land in dispute by granting 
all its title as sovereign proprietor to the Pueblos, it 
is difficult to see upon what principle it is called upon 
to make or confirm another grant to a different per¬ 
son.’ ’ 

On this point we desire to insist that no well consid¬ 
ered opinion has ever been rendered by any court in de¬ 
fense of the shocking and monstrous proposition that Con¬ 
gress has the power to arbitrarily change the terms and 
effect of a lawfully executed, delivered and recorded deed. 
On the contrary, the Supreme Court of the United States, 
in the case of Choate vs. Trapp, 244 U. S. 679, has decided 
this question in line with our contention, that subsequent 
legislation bv Congress in regard to the land in contro- 
versy here, would not be valid and binding. The court in 
the entire discussion draws a clear distinction between the 
lawful exercise of power by Congress as the guardian of 
the Indians, and its power to legislate generally. We quote 
from the opinion: 

! “But there is a broad distinction between tribal 
property and private property, and between the power 
to abrogate a statute and the authority to destroy 
rights acquired under such law. Reichert v. Felps, 6 
Wall. 620.” 

Let us interpret the agreements between the United 
States and the Seminole Nation, in conformity with this 
opinion. Under the treaty of 1866, the United States 
granted the Seminole Nation 200,000 acres of land, all 
right, title and interest to which immediately vested in the 
Seminoles. In their treaty embodied in the Act of Congress; 
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of July 1st, 1S9S (30,5G7), it was provided that another 
tract of land should be purchased by the United States 
and conveyed to the Seminoles. When this was done the 
Seminoles were possessed of the fee simple title to their 
entire domain. When the agreements providing for the al¬ 
lotment of their lands in severalty were finally executed, 
they provided for the retention of all royalties by tjie 
tribe. At this point it becomes interesting to determine in 
whom was vested the title to the royalty, after the sur¬ 
face had been allotted. To this there can be only one ah- 
swer. It remained vested in the tribe and afforded a part 
of the consideration for the agreement between the United 
States and the Seminole Nation by which their land was 
allotted in severaltv. 

Interpreting the Seminole Agreement of July 1st, 1898, 
by the rule laid down in United States vs. Choctaw etc., 
Nations, supra, it would be well to remark that at the time 
the agreement was entered into the lands to be allotted 
were of great prospective mineral and oil value. A gov¬ 
ernment geological survev had been made of all this 
land. The Seminoles could easily foresee a development 
of these mineral deposits which would greatly enrich some 
of the allottees without benefiting the others and in ordor 
to equalize the value of the various allotments this pro¬ 
vision was inserted in the agreement and the time at which 
such equalization was to take place fixed at the time of 
the extinguishment of the tribal government. The individ¬ 
ual allottee bv virtue of the acts under which the lane s 
were allotted and patents issued in conformity thereto 
became vested with all the interest conveyed and by reason 
of his membership in the tribe had an equitable interest 
in the remaining tribal property, which in case of the roy- 
altes reserved from the allotment depended only on his 
being alive at the termination of the tribal government 
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and whether or not a part of such royalty were necessary 
for the equalization of his allotment with that of the other 
allottees;. It was an interest he could not convey as stated 
by the Supreme Court of the United States in Franklin 
Lynch , 233 U. S. 269: 

‘‘The distinction between an allottee and a mem- 
her is not verbal but was made in recognition of a 
definite policy in reference to their lands. As the tribe 
could not, neither could the individual member, prior 
to selection, make a valid contract of conveyance of 
any interest in the tribal land, for he had neither an 
undivided interest in such tribal lands nor a vendable 
interest in any particular tract.” 


The tribal governments are still in existence. Surely 
tjhe Indians’ view of the future was prophetic. 

After the errant bv the United States to the Seminole 

o • 

Nation the lands conveyed ceased to be a part of the public 
lands of the United States and were clothed with all the 
lights and subject to the laws relating to private proper¬ 
ty. Such condition is in no manner inconsistent with the 
]plenary power of Congress over the Indian as this power 
has been recognized from the foundation of our government 
as one for the protection of the Indian. All the privileges 
and immunities contained in the grant of land attached to 
the land itself. We call the court’s attention to the case of 
The State of Few Jersey vs. Wilson, 7 Crunch 164, where¬ 
in a provision for tax exemption had been inserted in the 
contract conveying the land to the Indian. The land was 
later sold by the Indian with the permission of the State 
of New Jersev. The court said: 

“It is not doubted but that the State of New 
Jersev might have insisted on a surrender of this 
privilege as the sole condition on which a sale of the 
property should be allowed. But this condition has not 
been insisted on. The land has been sold, with the 
assent of the state, with all its privileges and immuni- 
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ties. The purchaser succeeds with the assent of tfhe 
state, to all the rights of the Indians. He stands, with 
respect to this land, in their place, and claims the 
benefit of their contract. This contract is certainly 
impaired by a law which would annul this essential 
part of it.” 

In the present case we wish to point out to the court 
that at the time the Seminole Agreements were made pro¬ 
viding for tlie allotment of their lands in severally Con- 
gross might have insisted on the allotment of all the row- 
altv belonging to the nation but so long as thev did not 
do so, the unallotted royalty remained vested in the tribe. 

We have now seen how the Seminole tribe of Indians 
obtained the fee simple title to all their lands and how an 
allotment of the surface of these lands was made with a 
reservation to the tribe of all their oil and mineral rights 
and to this day the Seminole tribe has never entered into 
any agreement for the disposal of these oil and mineral 
rights. The only evidence of a possible transfer of the oil 
and mineral rights from the Seminole tribe is contained in'. 
Section 11 of the Act of May 27th, 1908, supra. That a 
transfer of the property in such manner is clearly in viola¬ 
tion of the due process of law clause in the Constitution 
is well settled. As said in the case of Levy Brothers vs. 
Cliieayo National Bank, 158 Ill., page 88: 

“A .legislative enactment, which transfers the 
property of one man to another, without his consemt 
is not constitutional exercise of legislative power, be¬ 
cause if effectual, it operates to deprive a man of his 
property without due process of law.” 

The court, in this opinion citing the well considered opinion 
in the case of Davidson vs. Neiv Orleans, 96 U. S. 97. 

(D). The plenary power of Congress over these Indians 
(R. 7-8). 

The plenary power of Congress over the Five Civilized 
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Tribes is well discussed in the case of Cherokee 'Nation 
vs. Hitchcock, 1ST U. S. 294, wherein it is pointed out, as 
the power existing- in Congress to administer upon and 
guard the tribal property. The court in that case called 
attention to the fact that there was no question involved 
af> to the taking of property. 

A careful examination of the authorities in support 
of the power of Congress to legislate with respect to the 
lands! of Indian tribes and wherein Congress undertook to 
pass title to the land of the Indian will disclose the right 
of the Indian to be that of possession, only, with the legal 
title vested in the United States and even in those cases 
the right of the Indian has been regarded as sacred and 
not to be disposed of without compensation and without 
their consent. 

Minnesota vs. Hitchcock , 185 IT. S. 373. 

These cases differ from the one under discussion in 

that the Seminoles owned their land in fee and by all 

known laws relating to real estate the consent of the 

owner is necessarv to convev title. 

» • 

In Griffs vs. Fisher, 224 U. S. 640, it is said: 

“It is conceded, and properly so, that the later 
legislation is valid and controlling unless it impairs 
or destroys rights which the Act of 1902, vested in 
members living September 1st, 1902, and enrolled un¬ 
der that act. (Italics ours.) 

It is further pointed out in the same case that those 
who benefited bv the act were not strangers to the tribe 
but were children born into the tribe. 

The Gritts case clearly differs from the Seminole 
case in that vested rights of the tribe, as a tribe, are 
taken without compensation and given to non-members, 
total strangers to the tribe; furthermore, individual allot - 
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merits in the Seminole case are disturbed as each member 
had a right to expect a further share in the royalty which 
had been reserved in the event his individual allotment 
was found to be unequal in value to that of other members 
at the termination of the tribal government, and at the 
time of the Seminole Agreement no time had been set for 
the termination of the tribal government. Hence, the Act 
of 1908 which is complained of herein, impaired and de¬ 
stroyed not only the vested rights of the Seminole Nation 
but the vested rights of the individual members therein. 
The one-half rovaltv reserved to the tribe constituted a 
trust in favor of those whose names appeared upon the 
final rolls of said tribe for the express purpose of equalizing 
allotments. 

Let us again turn to Leavenworth etc. B. B. Co. vs. U. 
S\, supra, 

“The monies arising from the sale of the lands 
ceded by the 2nd Article were for the exclusive benefit 
of the Osages, but the relation of the United States to 
the property in each case is the same. And it can 
make no difference that the trust in one is specifically 
set forth, and in the other is to be ascertained from the 
general scope of the language. It is an elementary 
principle, that no particular form of words is neces¬ 
sary to create a trust. In neither case is the Govern¬ 
ment a beneficiary. In both the funds is to be applied 
to promote the well being of the Indians, which it h<\s 
ever been the cherished policy of Congress to secure.” 

In the case of United States vs. Mil. Lac Chippewas, 
229 Y. S. 498, the Chippewa Indians had sued on account <>f 
losses sustained by reason of the opening of the Mil. Lac. 
Reservation * * * to public settlement under the general land 
laws of the United States. The Court, in its opinion said: 

“That the wrongful disposal was in obedience to 
directions given in two Resolutions of Congress does 
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not make it any the less a violation of the trust. The 
resolutions, unlike the legislation sustained in Chero- 
keen Nation vs. Hitchcock, 187 U. S. 294, 307, and Lone 
Wolfe v. Hitchcock Id. 553, 564, 568, were not adopted 
in the exercise of the administrative power of Con¬ 
gress over the property and affairs of dependent In¬ 
dian wards, but were intended to assert, and did as¬ 
sert, an unqualified power of disposal over the lands as 
the absolute property of the Government. Doubtless 
this was because there was a misapprehension of the 
true relation of the Government to the lands, but that 
does not alter the result.” 

Another case direct ly in point is it hat of Lane vs. Pueblo 

of San Rosa , 249 U. S. 110, which was a suit to enjoin the 

Secretarv of the Interior and the Commissioner of the Gen- 
% 

(Tal Land Office from offering, listing or disposing of cer¬ 
tain land in southern Arizona as public lands of the United 
States. In the course of the opinion, it is said on page 113: 

“The defendants assert with much earnestness that 
the Indian* of this Pueblo are wards of the United 
States—recognized as such by the legislative and ex¬ 
ecutive departments—and that in consequence the dis¬ 
posal of their lands is not within their own control, but 
subject to such regulations as Congress may prescribe 
for their benefit and protection. Assuming, without so 
deciding, that this is all true, we think it has no real 
bearing on the point w’e are considering. Certainly it 
would not justify the defendants in treating the lands 
of these Indians—to which, according to the bill, they 
have a complete and perfect title—as public lands of 
the United States and disposing of the same under 
the public land law\s. That would not be an exercise 
of guardianship, but an act of confiscation. Besides, 
the Indians are not here seeking to establish any power 
or capacity in themselves to dispose of the lands, but 
only to prevent a threatened disposal by Administra¬ 
tive Officers in disregard of their full ownership. Of 
their capacity to maintain such a suit we entertain 
no doubt.” 
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To the same effect is the case of United States v*;. 
Candelaria, 271 U. S. 432. 

In no well considered case do we find where the Plenarjv 
Power of Congress has ever been asserted and upheld to 
the extent of taking property belonging to the Indian Tribes 
without any compensation whatever, a virtual confiscation, 
nor do we think a careful and proper construction of the 
opinions of the Supreme Court will bear out so ruthless and 


arbitrary a deprivation of the Indian property rights. 
Tt has been said with regard to these Indians: 


“The United States occupies the position and 
assumes the responsibilities of virtual guardianship, 
bound by every moral and equitable consideration to 
discharge its trust with good faith and fairness.” 
(Italics ours.) 

Choctaw Nation vs. U. S., 119 U. S. 1-28. 


ZJ. S. vs. Payne, 264 U. S. 446. 


We respectfully submit that no stretch of a vivid 
imagination would disclose a single mark of either good faith 
or fairness in an Act which in effect divests an illiterate 
and helpless body of Indians of title to valuable properly, 
without compensation of any kind or character. 

The interpretation of Section 11 of the Act of Miy 
27th, 190S, supra, is a matter of grave concern. To declare 
it a valid exercise of the Plenarv Power of Congress over 
these Indians would not only mean irreparable loss to these 
appellants but would seriously menace the property riglts 
of many other tribes of Indians in the State of Oklahoma. 

In this connection we wish to call the court’s attention, 
as legislation in pari materia, to Acts of Congress aid 
treaties with other tribes of Indians under which their land 
and property were allotted in severalty among the num¬ 
bers of the tribe as in the case of the Seminoles. 

Under the provisions of the Atoka Agreement, wheh 
was embodied in the Original Curtis Act, act of June 2S, 
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|898 (30 Stat. 505), and the Supplemental Choctaw-Chick- 
asaw Agreement Act of July 1st-, 1902 (32 Stat. L. 641), 
the coal and asphalt land and deposits in the Choetaw- 
Chiekasaw Nations were reserved from allotment, the 
proceeds to be shared by the members of the tribe upon a 
final disposition of such mineral rights. By Act of Con¬ 
gress of February 12th, 1912 (37 Stat. 67) provision was 
made for the sale of the surface of the land containing such 
mineral deposits and deeds were executed by the proper 
officers'of the tribe conveying the surface i of said land. 

There has never been any dispute of the vested right 
of the Choctaw-Chickasaw Nation in and to these coal and 
asphalt deposits. The annual report of the Secretary of 
the Interior for the year 1928 page 28 places a value upon 
the remaining tribal lands and minerals of the Choctaw and 
Chickasaw Nation at ten million four hundred fortv-four 

mr' 

thousand one hundred and four dollars ($10,444,104.00). 

If it should be held that the Act of 190S and herein 
complained of served in effect to vest the title to the royalties 
of the Seminole Nation in the owners of the land and divest 
my compensation, it would provide sufficient authority for 
the Seminole Tribe of its interest in the royalties without 
Congress to pass an Act vesting the title to the coal and 
isphalt deposits of the Choctaw-Chickasaw Nation in the 
cwners of the land without compensating the Choctaws and 
Chiekasaws. A shocking and monstrous principle incon¬ 
sistent with all ideas of equity and fairness and one which 
ve do not believe could be justified on any known principle 
cf law. We cannot conceive of such an idea being sanctioned 
)y this Court. 

The Osages were allotted under the Act of Congress 
cf June 28, 1906, (34 Stat. 539): “This Act is largely modeled 
ipon the Agreements with the Five Civilized Tribes.’’ Mills 
Oklahoma Indian Land Laws at page 376. 
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Section 3 of this Act is as follows: 

'“That the oil, gas, coal or other minerals covered 

by the land for the selection and division of which pro 

vision is herein made are hereby reserved to the Osage 

tribe for a period of twenty-five years from and afte 

the eighth day of April, 1906; and leases for oil, gas 

and other minerals, covered bv selections and divisions 

% 

of land herein provided for, may be made by the Osage 
tribe of Indians through its tribal council and with 
the approval of the Secretary of the Interior, and un 
der such rules and regulations as he may prescribe.” 

It is a matter of common knowledge that the reserva 
tion of the oil and mineral rights to the members of the 
Osage Tribe has made them the wealthiest Indians in the 
world. Their title to the oil and mineral so reserved to 
the benefit of the members of the tribe in common has 
never been questioned. See McCurdy vs. U. S., 246 U. S. 
263. 

Various Acts of Congress have been passed removing 
restrictions on allotted Osage land and a large part of the 
land sold. Such convevances, however, did not convey the 
oil and mineral rights. At the present time this is the 
situation with the rovaltv arising on all allotted land re- 
maining in the tribe regardless of the ownership of the 
surface. ; 

Let us suppose Congress should pass an Act regarding 
the Osages, at the present day identical in terms with the 
Act of ALny 27, 1908 herein complained of as regarded the 
Seminoles. Its effect would be to terminate, destroy, and 
literally confiscate property of the Indian worth vast sums 
of money and with not a cent compensation to the weak 
and defenseless Indian, ward of the government, on whose 
protection the Indian must rely. 

Such a nerfidious Act would arouse indignation and 




siulrject tlie United States to ridicule throughout the civilized 
world. 

Yet, such a thing was done in regard to the Seminoles 
aind if the power of confiscation of the property of those 
whose duty it is to protect existed in Congress on May 
7th, 1908, it exists in Congress at this day. 

(E.) The duty of the Secretary of the Interior and of 
tlhe Secretary of the Treasury in respect to the Seminole In¬ 
mans. 


Appellants allege in their bill of Complaint that the 
$ecretarv of the Interior and Secretary of the Treasury of 


cl 


lie l nited States are officers of the United States and 
harged with certain ministerial duties in protecting the 
property ‘ the Seminole Tribe. (R. 11-12). If the Act of 
May 27th, 908, supra, is declared unconstitutional and void, 
a|s we firm v contend it should be, then and in that event, the 

i ; 

duties of these officers of the government are plain, and were 
it not fo • tliis unconstitutional and void legislation, they 
would no doubt proceed under applicable Acts to properly 


perform tl oir ministerial duties. 

The Act of June 28th, 1898. entitled “An Act for the 
Protection of the People of the Indian Territory and for 
other purposes” (30 Stat. 495) provided: 

! “'section 16. Tha,t it shall be unlawful for any per¬ 
son, at er (lie passage of this Act, except as hereinafter 
provided, to claim, demand, or receive, for his own use 
or fc the use of anvone else, anv royalty on oil, coal 
asphrd or other mineral, or on any timber or lumber, 
or anv other kind of property whatsoever, or any 
rents <>n any lands or property belonging to any one of 
said ' bes or nations in said territory, or for anyone 
to pay to any individual any such royalty or rents or 
any consideration therefor whatsoever; and all royal¬ 
ties and rents hereafter payable to the tribe shall be 
paid, under such rules and regulations as may be pre¬ 
scribed bv the Secretary of the Interior, into the Treas- 

ft V 
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ury of the United States to the credit of the tribe to 
which they belong.’’ 

And Section 19: 

“That no payment of anv moneys on any account 

whatever shall hereafter be made by the United States 

to any of the tribal Governments or to anv officer there- 
• • 

of for disbursement, but payments of all sums to mem¬ 
bers of said tribes shall be made under direction of the 
Secretary of the Interior by an Officer appointed by 
him: and per capita payments shall be made direct to 
each individual in lawful money of the United States, 
and the same shall not be liable to the payment of any 
previously contracted obligation.” 

Section 13 provided: 

“That the Secretary of the Interior is hereby au- 

• * 

thorized and directed from lime to time to provide rules 
and regulations in regard to the leasing of oil, coal, 
asphalt, and other minerals in said Territory, and all 
sucli leases shall be made by the Secretary of the In¬ 
terior: and anv lease for anv such minerals otherwise 

• • 

made shall be absolutely void. No lease shall be made 

or renewed for a longer period than fifteen years, nor 

cover the mineral in more than six hundred and forty 

acres of land, which shall conform as nearly as possible 

to the surveys. Lessee shall pav on each oil, coal, as-| 

phalt, or other mineral claim at the rate of one hundred 

dollars per annum, in advance for the first and second 

years: two hundred per annum, in advance, for thirdj 

and fourth years, and five hundred dollars in advance, 

for each succeeding year thereafter, as advanced roy- 

altv on the mine or claim on which thev are made. All 
• * 

such payments shall be a credit on royalty when each 
said mine is developed and operated and its production 
is in excess of such guaranteed annual advanced pay¬ 
ments on each claim, whether developed or undeveloped; 
and should any lessee neglect or refuse to pay such 
advanced annual royalty for the period of sixty days 
after the same becomes due and payable on any lease, 
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the lease on which default is made shall become null 
and void, and the royalties paid in advance shall then 
become and be the money and property of the tribe. 
Where any oil, coal, asphalt, or other mineral is here¬ 
after opened on land allotted, sold or reserved, the 
value of the use of the necessary surface for prospecting 
or mining, and the damage done to the other land and 
improvements, shall be ascertained under the direction 
of the Secretary of the Interior and paid to the allottee 
or owner of the land, by the lessee or party operating 
the same, before operations begin 

These provisions of the Curtis Act and the provisions 
of the Original Seminole Agreement (30 St at. 567) and the 
Supplemental Agreement (31 Stat. 250) clearly define the 
duties of the Secretary of the Interior and of the Secretary 
of the Treasury relative to the Seminoles. All the duties 
being purely ministerial. 

Appellants in their complaint ask (record 13) for a 
Writ of Mandamus directed to the Secretary of the Interior 
and Secretary of the Treasury compelling the performance 
of these duties. 


2. The interest of the appellants in the property in 
t. 


The Curtis Act above referred to provided for the al¬ 
lotment in severalty among all the members of the Seminole 
Tfribe of Indians of all their tribal properties. In order to 
determine those entitled to allotment, the Curtis Act con- 
twined a provision for the making of a roll of citizenship. 
Tfhe applicable provisions of the Curtis Act with respect to 
enrollment of the members was ratified and confirmed by 
tjhe Seminole Nation and embodied in the Act of Congress 
ojf June 2nd, 1900 (31 Stat. 250), wherein it was provided: 


1. “That the Commission to the Five Civilized 
Tribes, in making the rolls of Seminole citizens, pur¬ 
suant to the Act of Congress approved June twenty- 
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eighth, eighteen hundred and ninety-eight, shall place 
on said rolls the names of all children born to Seminole 
citizens up to and including the thirty-first day of De¬ 
cember, eighteen hundred and ninety-nine, and the 
names of all Seminole citizens then living; and the 
rolls so made when approved by the Secretary of the 
Interior, as provided by said Act of Congress, shall 
constitute the final roll of Seminole citizens, upon which 
the allotment of lands and distribution of money, and 
other property belonging to the Seminole Indians shall 
be made, and to no other persons." 

Upon the completion of the rolls of citizens, and the 
passage of Acts of Congress providing for the allotment of 
all the land in severalty among those whose names ap¬ 
peared upon said roll a definite determination of those en¬ 
titled to lands and property was reached. The lands and 
funds to which the above Act related were tribal property 
and as they were carried into effect individual claims fast- 
ened upon them. Sizemore v. Brady , 235 U. S. 440. 

As the allotments were made in severalty among the 
individual members of the tribe each received a patent to 
the land conveved: 

4 ‘The patent and legislation of Congress must be 
construed together. Choate vs. Trapp, 224 U. S. 665.’ ’ 

It naturallv follows that when the individual members 
% 

of the tribe received a patent to his separate allotment and 
at the same time relinquished his interest in the lands al¬ 
lotted the other members of the tribe, he received not only 
the legal title to the surface of the land thereby conveyed 
but also an equitable interest in the oil and mineral right 
reserved to the tribe for the express purpose of equalization 
of allotment. 

The rights conferred under the Curtis Act, the Seminole 
Agreement and the Supplemental Agreement, supra, on the 
members of the Seminole Tribe, as determined by the final 
approved rolls, became private riglits as these acts were 
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carried into effect. A full discussion of such private rights 
iu I he Indians is iound in the case of Choate vs. Trapp 
supra . where it is said: 


“:[is private rights are secured and enforced to 
the same extent and in the same way as other resi¬ 
dents or citizens of the United States. In Re Helf, 197 
U. S. T>04; Cherokee Nation v. Hitchock, 187 U. S. 307; 
Smith v. Coddell, 20 Johns (N. Y.) 188; Lowrie v. 


Weaver, 4 McLean, 82: Whirlwind v. Vanderahe, 67 
Mo. App. 62S: Taylor v. Drew, 21 Ark. 4S7. His right 
of private property is not subject to impairment by 
legislative action, even while he is, as a member of a 
tribe and subject to the guardianship of the United 
States as to his political and personal status. ,, This 
was c early recognized in the leading case of Jone vs. 


Meehan, 175 U. S. 1.” 

Under the provisions of the Curtis Act, and the agree¬ 
ments wit) the Seminole Indians, all the lands which be¬ 


longed to he Seminole Tribe have been allotted in severalty 
among flu individual members of the tribe. There can be 
no further allotment of land, therefore those having the 


equitable atcrest in the oil and mineral rights of the tribe, 

are deb nil ?lv known. Thev are the members whose names 
% * 

appeared ipon the final approved roll of citizens, and as 
the Acts ; bove referred to provided for the distribution of 
all the property of the tribe among its members, this equi¬ 
table rigls: became vested in the members enrolled. This 
right doe< not terminate with the death of the allottee but 
passes to Ids heirs under the applicable law of descent and 
distribution. 


3. The right of appellants to maintain this suit. 

(A). The Seminole Indians are citizens of the United 
States, and entitled to sue in the United States Courts for 
protection of their property. 

Under the provision of the Act of March 3rd, 1901, (31 
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Stat. 1447), the members of the five civilized tribes were 
made United States citizens. This included the Seminoles. 

On becoming- citizens of the United States, it naturally 

follows that they are clothed with all the rights, privileges, 

and immunities of anv other citizen of the United States. 

» 

Choate vs. Trapp, supra. 

On the Banks of the Nile Egyptian civilization flour¬ 
ished for many centuries before Moses laid down his great 
code to the Israelites. The Sacerdotal Warrior classes of 
Ancient Egypt owned most of the land and merely leased 
it to the Agricultural class for tillage. Contracts of leases 
have been found, and there seems to have been, in effect, 
a svstem of registration of land titles. From another 
source, the great penisula of Hindustan, came a great in¬ 
fluence upon our usages and customs, this being their 
jurisprudence which treated of the rights of property, real 
and personal. From those days of antiquity to the pres¬ 
ent time and throughout the entire development of our 
present system of laws in respect to real estate the owner¬ 
ship of real estate and the deeds conveying same as evi¬ 
dence of title thereto have been regarded as sacred. The 
student iin the great law schools of the United States is 
taught throughout his course of studv that a deed is the 
highest evidence of title. Our entire system of jurispru¬ 
dence clothes muniments of title with its powerful protection 
and jealously guards the ownership of real estate as the 
foundation of the great wealth of this country. The con¬ 
tention of appellants in this case is a matter for grave con¬ 
sideration as it goes to the very- root of the public policy, 
not only of the United States toward these weak and help¬ 
less people, but also the public policy of countless genera¬ 
tions regarding the title or ownership of real property. 

Appellants are but the remnants of a fast vanishing 
race, once powerful, now weak and helpless. 





When the white man feels that his rights in, or title 
to real property are being infringed upon, he flies to the 
courts of this great country for protection and it is axio¬ 
matic that he cannot be denied his dav in court. He has the 
right, which he insists upon and which he is granted, which is, 
his right to be heard. Why, then, should these appellants 
simply because they happen to be members of an Indian 
Tribe and not of that great and favored race be denied 
the right to appeal to the courts of the United States, their 
last and only hope, for a hearing on the merits of a case, 
which under every principle of equity jurisprudence with 
which we are familiar, demands a hearing? 

In the Maxwell Land-Grant case, 121 U. S. 325, the 
United States filed a bill in equity to set aside a patent 
granting to Charles Beaubien and Guadalupe Miranda 1,714,- 
764.94 acres of land in New Mexico and Colorado. How 
well the title of these two men to their land was guarded and 
protected is shown by the opinion of the court wherein they 


$av: 


“The great importance of this case, as regards the 
immense quantity of land involved and its value, re¬ 
enforced by circumstance of the number of cases com¬ 
ing before the Courts in which, under the direction of 
the Attorney General, attempts are made to set aside 
the decrees of the courts, the patents issued by the 
government, and, in this case, an act of Congress, seems 
to call for some remarks as to the nature of the test).' 
mony and other circumstances which will justify a court 
in granting such relief. The cases of this character 
which have come to the Supreme Court of the United 
States have been so few in number that but little has 
been said in regard to the general principles which 
should govern their decision. There are decisions enough 
to guide us in cases where a patent or other title de¬ 
rived directly from the government has been questioned 
in a collateral proceedings, brought to enforce that 
title or to assert a defense under it; but the distinction 
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between this class of cases, in which all the presump¬ 
tions are in favor of the validity of the title, and in 
regard to which a wise policy has forbidden that they 
should be thus attacked, and those like the present, in 
which an action is brought in a court of chancery to 
vacate, to set aside, or to annul the patent itself, or 
other evidence of title from the United States, is very 
obvious. In either case, however, the deliberate action 
of the tribunals, to which the law commits the deter¬ 
mination of all preliminary questions and the control 
of the processes by which this evidence of title is is¬ 
sued to the grantee, demands that to annul such an 
instrument and destroy the title claimed under it, the 
fact: on which this action is asked for must be clearly 

established bv evidence entirely satisfactory to the 

• • • 

court, and that the case itself must be within the class 
of causes for which such an instrument may be avoided. 
United States vs. Throckmorton, 98 U. S. 61. 

“The case before us is much stronger than the 
ordinary case of an attempt to set aside a patent, or 
even the judgment of a court, because it demands of us 
that we shall disregard or annul the deliberate action 
of the Congress of the United States. The Constitution 
declares (Article IV 1) that ‘the Congress shall have 
power to dispose of and make all needful rules and reg¬ 
ulations respecting the territory, or other property, 
belonging to the Unted States.’ At the time that Con-| 
gress passed upon the grant to Beaubien and Miranda,! 
whatever interest there was in the land claimed which 
was not legally or equitably their property was j:he 
property of the United States; and Congress having 
the power to dispose of that property, and having, as 
we understand it, confirmed this grant, and thereby 
made such disposition of it, it is not easily to be per¬ 
ceived how the court of the United States can set asyle 
this action of Congress. Certainly the power of the 
courts can go no further than to make a construction 
of what Congress intended to do by the act, which we 
have considered, confirming this grant and others.” 

The foregoing case clearly indicates the policy of all 


times for Hie protection of title to real estate. Is there, 
then; anything unusual in the case of these appellants ask¬ 
ing for the protection of their property obtained in a trans¬ 
action, manifestly unfair to them wherein thev sold a vast 
quantity of land to the United States for 15 cents per acre 
and bought a much smaller parcel of land for 50 cents per 
acre? Are they not entitled to the same protection of their 
own possessions as that afforded the owners in the fore¬ 
going case? 5Ye cannot conceive of the same court holding 
the grant in tlie above case valid and sustaining a mis¬ 
chievous act of legislation the effect of which is to outrage 
a solemn grant, a sacred title, and holding them to be in 
effect mere scraps of paper. In their treaty of 1866 with 
the United States Government the Seminoles were granted 
the fee simple title to all their land. They now ask the 
courts for the same protection of this title as was afforded 
the grantee in the Maxwell Land-Grant case. 


(BL An individual member of the Seminole Tribe may 
maintain this suit. 

The Curtis Act (30 Stat. 495) was entitled: 

k< An Act for the Protect ion of the people of the 
Indian Territory and for other purposes.” 

From this Act springs the complete plan for the break¬ 
ing up of the Seminole Tribe of Indians and the distribution 
of all their property among the members thereof. Con¬ 
gress, in framing that Act, with divine foresight, undoubt¬ 
edly-contemplated situations in the nature of the one alleged 
in appellants 9 bill of complaint, and in order that there might 
be no wrong without a remedy inserted provisions for the in¬ 
stitution of suits which thev fullv intended to be for the ac- 

• • 

tual protection of Indian property. Section 6 provided, as a 
proviso: 

“Provided, That if the Chief or Governor refuse 
or fail to bring suit in behalf of the tribe, then any 
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member of the tribe may make complaint and bring said 
suit.” 

Clearly these appellants are within the provision above 
quoted. The Acts complained of in the bill of complaint 
(Record 11-12) is a continuing trespass and, as alleged, “tie 
spoliation of plaintiffs goes on by night and by day.” 

The Seminole Tribe of Indians has been so flagranty 
neglected by the defendants as to leave them without a 
tribal chief or tribal organization of anv kind, the last 
chief, Governor John Brown, having died in the year 19$. 
Congress in its wisdom made ample provision for such a 
contingency in its Act of April 26th, 1906 (34 Stair. 13!)* 
providing in Section 6: 

“That if the principal chief of the Choctaw, Chei> 
kee, Creek, or Seminole Tribe, or the governor of tie 
Chickasaw Tribe shall refuse or neglect to perfom 
the duties devolving upon him, he may be removed 
from office bv the President of the United States, orif 
any such executive become permanently disabled, tie 
office mav be declared vacant bv the President of tie 
United States, who may fill any vacancy arising fran 
removal, disability or death of the incumbent, by ap¬ 
pointment of a citizen by blood of the tribe.” 

The lands of the Seminole Indians are universally rec¬ 
ognized, because of the immense production of oil, as pos¬ 
sibly the most valuable lands in the world, and although 
the manner in which the property of these people has been 
despoiled and dissipated and the individual Indian literally 
robbed and plundered of his birthright and his valuab.e 
property and although the affairs of the tribe and of tie 
individual Indian, through gross mismanagement, have be¬ 
come so involved as to place them in serious danger of los¬ 
ing this valuable property and reducing the Indian to a 
state of want and utter poverty, nevertheless, the defend¬ 
ant, Secretary of the Interior, fails and refuses the appoint- 
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ment of a chief of the Seminoles to protect the interest of 

his people. (Letter of Assistant Commissioner of Indian 

Affairs to E. W. Kemp, August 27, 1929). 

The Seminole Indians know they have never conveyed 

tne oil and mineral rights in their land. They also know, 

to the extent of their limited understanding of our system 

(f jurisprudence, that they have, or should have, a right 

to have their complaint determined by the court. 

In this connection we wish to call the court’s attention 

to the effort made hv the Seminole Tribe of Indians in 1927 

* 

to obtain a hearing on this question. At that time, the 

Secretary of the Interior refused to give permission to 

tiese Indians for the filing of a suit. (Letter of Solicitor 

> atterson to Secretary of Interior of October 17, 1927). 

'"his merelv constituted an arbitrary and unwarranted stand 
• • 

ly the Secretary of the Interior. The property involved in 

bis action is worth vast sums of money and nowhere do 

ve find in the opinions of the Supreme Court of the United 

states, a recognition of authority in the Secretary of the 

• • 

interior to pass on the merits of a case of such great 

noment. On the contrary, it is said: “The construction 

<f treaties is the peculiar province of the judiciary,*’ Jones 

"s. Meehan supra , Chase vs. U. 8. supra. 

To hold these appellants concluded by the arbitrary 

stand of the Secretary of the Interior and deny them their 

• « 

cay in court is contrary to all the principles of equity 
<nd certainly a denial of the equal protection of the laws. 


(C). Individual members have the right to maintain 
i. class suit. 

Appellants, in this suit, are not demanding the right to 
dispose of the property themselves, but are asking for its 
protection by the particular officer charged with that duty. 
Their right to do this has been affirmed in a number of 
cases, following Lone Wolfe vs. Hitchcock, 187 U. S. 553. 
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The case of United States vs. Candelaria , supra\, being di¬ 
rectly in point, wherein it is said: 

“The Indians are not here seeking to establish, 
any power or capacity in themselves to dispose of 
the lands, but only to prevent a threatened disposal 
by administrative officers in disregard of' their full 
ownership. Of their capacity to maintain shch a suit, 
we entertain no doubt. The existing wardship is not 
an obstacle, as is shown by repeated decisions of this 
Court, of which Lone Wolf v. Hitchcock, 187, U. S. 553 
is an illustration.” 

(D). This suit can be maintained under tfjie rules of 
procedure of equity. 

Equity Rule 26 provides: 

“The plaintiff may join in one bill as many causes 
of action, cognizable in equity, as he may have against 
the defendant. But when there are morel than one 
plaintiff, the causes of action joined must bq joint, and 
if there be more than one defendant the liabiilty must 
be one asserted against all of the material defendants, 
or sufficient grounds must appear for uniting! the causes 
of action in order to promote the convenient adminis¬ 
tration of justice. If it appear that any s^ch causes 
of action cannot be conveniently disposed of together, 
the court may order separate trials.” 

In International Organization, etc. vs. Red Jacket, etc. 
Co., 18F (2d) 839, it was recently said on this hejad: 

“To prevent a multiplicity of suits, a court of 
equity will determine rights in a single suit by numer¬ 
ous persons having separate and individual claims 
against the same party, where such claims arising 
from some common cause are governed by the same 
legal rule and involve similar facts. 

New equity rule 26, providing that causes of ac¬ 
tion on behalf of more than one plaintiff mupt be joint, 
* * * or sufficient grounds must appear for tiniting the 
causes of action in order to promote the convenient ad- 


ministration of Justice, as to quoted language, is not 
applicable only to uniting of causes against defendants, 
but applies also to uniting of causes on behalf of several 
plaintiffs.” 


Pomeroy’s Equity Jurisprudence (4th ed.), Sec. 269, 
sums up the situation thus: 

“Under the greatest diversity of circumstances, 
and the greatest variety of claims arising from unau¬ 
thorized public acts, private tortious acts, invasion of 
property rights, violation of contract obligations, and 
notwithstanding the positive denials by some American 
courts, the weight of authority is simply overwhelming 
that the jurisdiction may and should be exercised, 
either on behalfi of a numerous body of separate claim¬ 
ants against a single party, or on behalf of a single party 
against such a numerous body, although there is no 
‘ common title,’ nor ‘community of right’ or of ‘interest 
in the subject-matter,’ among these individuals, but 
where there is and because there is merely a communitv 
of interest amdng them in the questions of law and 
fact involved in the general controversy, or in the 
kind and form of relief demanded and obtained by 
or against each individual of the numerous body. In 
a majority of tire decided cases, this community of in¬ 
terest in the questions at issue and in the kind of relief 
sought has originated from the fact that the separate 
claims of all the individuals composing the body arose 
by means of the same unauthorized, unlawful, or il¬ 
legal act or proceeding. Even this external feature of 
unity, however, has not always existed, and is not 
deemed essential. Courts of the hightest standing and 
ability have repeatedly interfered and exercised this 
jurisdiction, where the individual claims were not only 
legally separate, but were separate in time, and each 
arose from an entirely separate and distinct transaction, 
simply because there was a community of interest among 
all the claimants' in the question at issue and in the rein¬ 
ed v. ’ ’ 
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Act of April 12, 1926. 

Appellants in their bill of complaint (R. 11)| ask for a 
construction of an act of Congress of April 12, j 1926 (HR 
4761), which act provides: 

Sec. 2. “The statutes of limitations of the State 
of Oklahoma are hereby made and declared to be ap¬ 
plicable 1o and shall have full force and effect against 
all restricted Indians of the Five Civilized Tribes, and 
against the heirs, or grantees of any such Indians, and 
against all rights and causes of action heretofore ac- 
crued or hereafter accruing to anv such Indians or 
their heirs or grantees, to the same extent and effect 

and in the same manner as in the case of anv other 

•/ 

citizen of the State of Oklahoma, and may be pleaded in 
bar of any action brought by or on behalf of any such 
Indian, his or her heirs or grantees, either in his own 
behalf or by the Government of the United! States, or 
by any other party for his or her benefit, tcj> the same 
extent as though such action were brought by or on be¬ 
half of any other citizen of said State: Provided, That 
no cause of action which heretofore shall haye accrued 
to any such Indian shall be barred prior to the ex¬ 
piration of a period of two years from and after the 
approval of this Act, even though the full statutory 
period of limitation shall already have ruy or shall 
expire during said two years period, and aify such re¬ 
stricted Indian, if competent to sue, or his guardian, 
or the United States in his behalf, may suq upon any 
such cause of action during such two years beriod free 
from any bar of the Statutes of Limitations.” (R. 10-11) 

Under the provisions of the Allotment Act! above re¬ 
ferred to, various restraints were placed upon ihe aliena¬ 
tion of the property allotted in severalty. 

The Act of April 26th, 1906 (34 Stat. 137) provided: 

“And even* deed executed before, or fot* the mak- 
• * 

ing of which a contract or agreement was entered into 
before the removal of restrictions, be, and the same 
is hereby, declared void. 7 ’ 


i 
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A similar provision is found in the Act of May 27, 
1908 (35 St at. 312) at Section a. 

It was undoubtedly the intention of Congress in pro¬ 
viding for restrictions on alienation that there should be 
a coincident period of protection. The courts have been 
uniform in their holdings that deeds taken in violation of 
these statutory provisions are absolutely void and no rule 
of estoppel is applicable in case of a restricted Indian and 
the statute of limitation has no application. In Eicert vs. 
Bluejacket, 259 U. S^ 129, it was held that a deed taken in 
violation of a statute was void and neither the statute of 
limitation nor the doctrine of laches would apply. Some of 
the cases to the same effect are Mullins vs. Pickens, 250 U. 
S. 590; Franklin v. Lynch, 233 U. S. 269; Oats vs. Freeman, 
57 Okla. at page 469; Tidal Oil Co. vs. Flannigan, 209 Pac. 
729 and Kelly vs. Xeic State Land Co., 115 Okla. page 170. 

Indians in the class with these appellants have been 
treated as non sui juris and it necessarily follows that the 
Statute of Limitations is not applicable to such parties. 
Under this head is the case of Starr vs. Long Jim, 225 U. S. 
624, the Court in its opinion saying: 

“As to the effect of the warranty upon the after- 
acquired title, while the general rule is that a convey¬ 
ance with warranty estops the grantor, when he after¬ 
wards becomes the owner of the land assumed to be 
granted, to deny the grantee’s title (Bigelow Estop. 2d 
324 etc.) it is well settled that the doctrine does not 
apply to the case of a conveyance made by one non sui 
juris, or that is contrary to public policy or statutory 
prohibition. 

Bank of America v. Banks, 101 U. S. 240; Doe v. 
Ford, 3Ad & El 649; Den ex Dem. Wooden v. Shortwell, 
24 N. J. L. 789; Connor v. McMurray, 2 Allen (Mass.), 
202: Doyle v. Coburn, 6 Allen, 71; Merriam v. Boston 
and C. Railroad Co., 117 Mass. 241, 244; Brick v. Camp¬ 
bell, 122 N. Y. 337; Kennedv v. McCartney, 4 Porter 
Ala. 141, 158.” 
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This Governmental policy of protection so fully dis¬ 
cussed in the case of Heckman v. U. S., 224 U. S. 413 has 
never been doubted. Since the inception of ouj* govern¬ 
ment this policy has grown until it hais become a fundamen¬ 
tal part of our law. The Courts without exception rec¬ 
ognizing the weak and helpless condition of thes^ Indians 
and their need of protection. 

It is now being asserted in some of the lower jcourts of 
the State of Oklahoma that the Act of April 12j 1926, is 
retrospective in its effect. To give retrospective | effect to 
this act would moan that while all the courts of the United 
States have been holding up to the 12th day of April. 1926, 
that the Statute of Limitation did not run agginst the 
Indian, the Statute, nevertheless, was running, j Meaning 
a direct conflict between the opinions of the couirts up to 
that date and the effect of this act. To so interpret the 
act would mean that the Indian, rather than being pro¬ 
tected, is denied that protection, so solemnly guaranteed 
him in the treaties providing for allotment of thfe land in 
severaltv. 

All the Acts of Congress relating to the projection of 
Indian property are matters of public record, those dealing 
with the Indian were bound bv these acts and| dealt at 
their peril. To give retrospective effect to this act com¬ 
plained of would not be an act for the protection of the 
Indian but on the other hand would be an act protecting 
those who have violated the law in dealing with the Indian 
contrary to positive statutes and make them safe, with the 
fruits of their plunder. 

“Generally, a statute will be construed as apply¬ 
ing to conditions that may arise in the future, and an 
act will not be given a retrospective operation unless 
the intention of the Legislature that it shall 30 operate 
is unequivocally expressed.’’ 

Adair vs. McFarlin, 28 Okla. 633. 


45 


American Sat. 7//*. Co. vs. Donahue, 53 Okla. 

153. 

“All Statutes of Limitation must proceed on that 
idea that the party has full opportunity afforded him 
to trv his rights in the courts, and it is essential that 
such statutes allow a reasonable time after thev take 
effect for the commencement of suits upon existing 
causes of action : though what shall be considered as 
reasonable time must be settled by the judgment of 
the Legislature, 1 and the courts will not inquire into 
the wisdom of its decision in establishing the period, 
of legal bar, unless the time allowed is manifestly so 
insufficient that the statute becomes a denial of 
justice. Wilson vs. Iseminger, 185 U. S. 55.” 


The Seminoles are essentially a 


tribe of full-bloods asi 


evidenced by the final approved rolls of this nation. They 
are uneducated and illiterate, the majority of them sign¬ 
ing their name by mark. They all speak their native lan¬ 
guage and very few of them speak the English language. 
Practically none of them read the papers. There are no 
lawyers or other professional men in the Seminole Tribe. 

When the Act of April 12, 1926, was passed the Sem- 
inoles were in this condition. Xo provision was made for 
the dissemination (if this fact among the tribe, no method 


provided for informing these people, recognized as non 
sui juris, of the fact that the courts would be closed to 
them against the assertion of highly valuable rights. 

The Seminoles have no tribal chief, the appointment 
of one having been refused; they have no tribal attorneys 
and we venture to say that during the two years provided 
in the Act April 12, 1926, not a single suit was brought in 
their behalf by the Secretary of the Interior. Thev were 


left to pursue their timid way, browbeaten by a superior 
race and uninformed of an act which by the interpretation 
of the lower courts of the State of Oklahoma deprives 
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them of valuable property rights. Clearly, if this hct should 
be given retrospective effect the time allowed is mani¬ 
festly so insufficient as amounts to a denial of justice and 
is not due process of law. 

Owing to the confusion which has already arisen over 
the interpretation of this act we think it incumbent upon 
this court to construe the act and while we do not doubt 
the power of Congress to place in operation a Statute of 
Limitation with respect to these Indians and to take effect 
in the future wo do not believe they have the| power to 
pass an act of a retrospective nature such a$ the one 
complained of nor any Statute of Limitation st> long as 
these Indians are in tribal state and under the! guardian¬ 
ship of the United States. j 


CONCLUSION 

In view of the foregoing points and authorities we feel 
the court erred in granting its order to dismiss the bill 
of complaint and that it should have granted j the relief 
prayed for. 

Respectfully submitted, 

I). D. Brunson, 

E. W. Kemp, | 

Opal M. Ahrens, 

7 i 

Attorneys for Appellants. 

Marvin Farrington, 
of Counsel. 
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of Columbia 
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April Term, 1929 

i 

No. 5041 | 

I 

John Burgess, Caesar Burgess, Billie Porter, 

et al., appellants 

v. j 

Pay Lyman Wilbur, Secretary of the Interior 
of the United States, and Andrew Mellon, Secre¬ 
tary of the Treasury of the United States, Ap¬ 
pellees | 

- I 

i 

BRIEF OF APPELLEES 

STATEMENT OE THE CASE 

1 

| 

Section 11 of the act of Congress of June 28, 
1898 (30 Stat. 495-497), commonly designated jas 
the Curtis Act, provided for the allotment of the 
exclusive use and occupancy of the surface of the 
lands belonging to the Seminole Nation—as one lof 
the Five Civilized Tribes of Indians within the 
then Indian Territory—among the citizens of the 
tribe. All oil, coal, asphalt, and mineral deposits 
in the lands of the tribe were, however, reserved [to 
the tribe, and it was expressly provided that ho 

(i) i 



allotment of such lands should carry title to such 
deposits. (R. 3.) 

By the act of July 1, 1S98 (30 Stat. 567), the 
agreement entered into between the Dawes Com- 

o 

mission and the Seminole Nation of Indians, on 
December 16. 1897, was ratified by Congress. 

In this agreement it was provided in substance 
that no lease 1 of anv coal, mineral, coal oil, or na- 
tural gas. within the Seminole Nation should be 
valid unless it was made with the tribal govern¬ 
ment. with the consent of the allottee whose land 
was affected by the lease, and was approved by the 
Secretary of the Interior. It was provided further 
that in case anv coal, mineral, coal oil, or natural 
gas should be discovered upon any allotment, and 
in the event it was operated so as to produce a roy- 
altv, one-half of such royaltv should be paid to the 
allottee, and that the remaining half should be paid 
into the tribal treasurv until the extinguishment 
of the tribal government, and that the amount paid 
into the tribal treasury should be used for the pur¬ 
pose of equalizing the value of allotments made to 
citizens of the tribe. (R. 4.) 

On Mav 27,1908, an act of Congress entitled “An 
Act For the removal of restrictions from part of the 
lands of allottees of the Five Civilized Tribes, and 
for other purposes,” was approved (35 Stat. 312 ). 

Bv section 1 of the act all restrictions on aliena- 
tion and incumbrance were removed from the lands 
of certain classes of allottees. 


Bv section 2 it was provided that leases of re- 
stricted lands for oil, gas, or other mining purposes 
might be made with the approval of the Secretary 
of the Interior, under rules and regulations jpro- 
vided by him, and not otherwise. j 

Section 11 of the act read as follows: 


That all royalties arising on and after 
July first, nineteen hundred and eight, from 
mineral leases of allotted Seminole kjnds 
heretofore or hereafter made, which are sub¬ 
ject to the supervision of the Secretary of 
the Interior, shall be paid to the United 
States Indian agent, Union Agency, fori the 
benefit of the Indian lessor or his prbper 
representative to whom such royalties shall 
thereafter belong; and no such lease shall be 
made after said date except with the allottee 
or owner of the land: Provided, That the in¬ 
terest of the Seminole Nation in lease$ or 
royalties arising thereunder on all allotted 
lands shall cease on June thirtieth, nineteen 
hundred and eight. (R. 4.) 

By the act of April 10, 1926 (44 Stat. 239), Con¬ 
gress put into force the statute of limitations of! the 


State of Oklahoma with reference to suits involv¬ 
ing Indian titles to lands within that State. 


Section 2 of the act reads as follows: 


The statutes of limitations of the Statfe of 
Oklahoma are hereby made and declared to 
be applicable to and shall have full force and 
effect against all restricted Indians of jthe 
Five Civilized Tribes, and against the h£irs 
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or grantees of any such Indians, and against 
all rights and causes of action heretofore 
accrued or hereafter accruing to any such 
Indians or their heirs or grantees, to the 
same extent and effect and in the same man¬ 
ner as in the case of any other citizen of the 
State of Oklahoma, and mav be pleaded in 
bar of anv action brought bv or on behalf of 
any such Indian, his or her heirs or grantees, 
either in his own behalf or bv the Govern- 
nient of the United States, or by any other 
party for his or her benefit, to the same ex¬ 
tent as though such action were brought by 
or on behalf of anv other citizen of said 

V 

State: Provided, That no cause of action 
which heretofore shall have accrued to anv 
such Indian shall be barred prior to the ex- 
piratioh of a period of two years from and 
after the approval of this Act, even though 
the full statutory period of limitation shall 
already have run or shall expire during said 
two years' period, and any such restricted 
Indian, if competent to sue, or his guardian, 
or the United States in his behalf, may sue 
upon any such cause of action during such 
two years’ period free from any bar of the 
statutes of limitations. (E. 10.) 


In this state of facts, on March 28, 1929, John 
Burgess and sixteen other restricted Seminole 
Indians, who were residents of the State of Okla¬ 
homa, filed suit in equity, No. 49607, in the Supreme 
Court of the District of Columbia, against Eay 
Lyman Wilbur, Secretary of the Interior, and 
Andrew Mellon, Secretary of the Treasury, on be- 
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i 

half of themselves and all other members of |the 
Seminole Tribe similarly situated, and as the repre¬ 
sentatives of the Seminole Indian Protective A$so- 

i 

ciation, an organization including 495 duly enrolled 
and restricted members of the Seminole Tribe. |(R. 

2 .) ! 

i 

The bill of complaint filed by Burgess and | his 
associates is inartificiallv drawn, and obscurely 
worded. Apparently, however, it seeks a decree 
which will cover the following matters: 

i . 

The bill asks the Supreme Court of the District 
of Columbia, through abstract findings, to eonstjrue 
and interpret agreements and contracts made be¬ 
tween the Seminole Indian Tribe and the United 
States, and certain acts of Congress mentioned, in 
the bill, and to give abstract instructions to the Sec¬ 
retary of the Interior with respect to his duties to¬ 
ward the Seminole Indians. It seeks, specifically, 
an abstract interpretation of the act of April 110, 
1926, which makes the statute of limitations of Ok¬ 
lahoma applicable to restricted Indians of the E;ive 
Civilized Tribes. It also seeks to compel the Secre¬ 
tary of the Interior to adopt, as abstract proposi¬ 
tions, the construction placed by the plaintiffs upon 

certain Indian treaties and acts of Congress. 

© 

It also seeks to require the Secretary of the jln- 
terior to intervene in suits brought in the courti of 
the State of Oklahoma, without designating pny 
particular suits in which intervention is to be mdde, 
and without stating what the individual rights of 



the plaintiffs are in such suits. It also seeks to re¬ 
quire the Secretary of the Interior to institute pro¬ 
ceedings in the courts, or to invoke the power of the 
Department of Justice to that end, in order to se¬ 
cure a determination of abstract questions relative 
to alleged rights of the plaintiffs. 

It also seeks to enforce the alleged duty of the 

Secretary of the Interior, under “numerous laws 

and treaties'* to collect coal, oil, and gas royalties 

from persons and sources not named or otherwise 

identified in the bill, and to require the Secretary 

of the Interior to make a report to Congress of 

the amount of money so collected. 

%/ 


It also seeks an accounting from the Secretary 
of the Interior as to the sums due to the plaintiffs, 
from unidentified sources, “under the laws as prop¬ 
erly construed/’ and asks that he be required to 
collect tlie sums now due, and such sums as may be 
due in the future, without specifying from whom 
the collections are to be made. 


The bill ends with a prayer for process, and with 
five additional pravers for relief, designated bv the 
letters B to F:. Each of the i:>ravers for relief will 
be considered in detail in the subsequent para¬ 
graphs of this brief. 

In response to the bill the defendants, now the 
appellees, moved that it be dismissed for the rea¬ 


sons stated in their motion. (R. 14.) On June 28, 
1929, the lower court, after a hearing, granted 
the defendants’ motion and dismissed the bill. 


The plaintiffs thereupon appealed to this cqurt. 
(R. 15.) 

ARGUMENT 

The statements of the bill of complaint aife so 

involved, its charges are so multifarious, anc[ the 

bill itself is so inartificiallv drawn that it is difficult 

«/ 

to discuss its various charges and allegations in a 
connected argument. The weakness of the appel¬ 
lants’ case, and the propriety of the decree appealed 
from, can best be illustrated by considering 1 the 
prayers of the bill in the order in which they are 
presented. If none of the prayers entitles the ap¬ 
pellants to relief, it is clear that the bill properly 
was dismissed. 


Prayer B 

To enter a decree of this Court holding said Acts o^ Con¬ 
gress to be unconstitutional and void as against these 
plaintiffs and declaring what are their legal and equitable 
rights under said treaties and Acts of Congress 

This prayer asks the Court to do two tilings. 
First, to enter a decree holding certain acts of i Con¬ 
gress to be unconstitutional and void. Second, to 
enter a decree declaring what are the legal and 
equitable rights of the plaintiffs under certain 
treaties with the Seminole Indians, and under cer¬ 
tain acts of Congress. 

i 

1. The only acts of Congress mentioned specifi¬ 
cally in the bill of complaint are the act of June 28 r 

S2593—29-2 
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1898 (30 Star. 495): the act of July 1, 1898 (30 
Stat. 567): the act of June 2, 1900 (31 Stat. 250); 
the act of May 27,1908 (35 Stat. 312), (R. 3); The 
Oklahoma Enabling Act of June 16. 1906 (34 Stat. 
267), (It. 8): and the act of April 10,1926 (44 Stat. 


239). (R. 10). 

Prayer B makes no attempt to specify which of 
those acts are to be declared unconstitutional and 


void, but contents itself by designating the acts 
under attack as 4 'said acts.’ 7 The point is not im¬ 
portant, however, as the courts possess no general 
power to declare acts of Congress unconstitutional. 

There is no general veto power in the courts upon 
the legislation of Congress; nor can the courts pass 
upon the constitutionality of an act of Congress as 
an abstract question: and no court sits to determine 
questions of law in tliesi. 


Muskrat v. United States, 219 IT. S. 346. 

Steamship Co. v. Emigration Commissioners, 
113 U. S. 33, 39. 

Marge v. Parsons, 114 IT. S. 325, 330. 

In the instant case the bill of complaint contains 
only vague and general allegations that certain laws 
of Congress are unconstitutional, but fails to show 
that those laws adversely affect any of the rights 
of the plaintiffs which are before the Court for pro¬ 
tection. Allegations of that sort plainly are insuffi¬ 
cient to invest the court with jurisdiction to declare 
unconstitutional the acts of which the appellants 
'Complain. 
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A court “lias no .jurisdiction to pronounce! any 
statute, either of a State or of the United Sijates, 
void because irreconcilable with the Constitution, 
except as it is called upon to adjudge the legal 
rights of litigants actuallv in controversy. ” 
Steamship Co. v. Emigration Commissioners^ 113 
U. S. 33, 39. I 

See also: j 

Muskrat v. United States, 219 U. S. 346. 

Standard Stock Food Com pang v. Wright, 
225 U. S. 540, 550, and cases there cited. 

Hendrick v. State of Maryland, 235 TJ. S. 
610, 621. and cases there cited. 

Texas v. Interstate Commerce Commis¬ 
sion, 258 U. S. 158. 

Massachusetts v. Melton, 262 U. S. 447. 

New Jcrscij v. Sargent, 269 U. S. 328. 

When the acts mentioned in the bill are consid¬ 
ered separately, it is found that the acts of July 
1, 1898, and June 2, 1900, are acts ratifying agree¬ 
ments made with the Seminole Indians and which, 
apparently, the appellants would have no object 
in having declared unconstitutional. In any event, 
however, Congress has full power with respect to 
Indian treaties. Lone Wolf v. Hitchcock, 19 App. 
I). C. 315. | 

The constitutionalitv of the act of June 28, |lS98, 

i 7 

no longer is open to question. 

Morris v. Hitchcock, 194 U. S. 384. 

Cherokee Nation v. Hitchcock, 187 U. S. 

294. 
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Stephens v. Cherokee Nation, 174 U. S. 

445. 

The act of May 27, 1908, so far as it was con¬ 
sidered in the case of Jones v. Prairie Oil Company 
(273 U. 8. 195), was found to be constitutional and 
not to offend against the fifth amendment. 

The Enabling Act of the State of Oklahoma, act 
of June 16, 1906, needless to sav is one with which 
the appellants have no concern. 

The only remaining act specified in the bill of 
complaint is the act of April 10, 1926, making the 
statute of limitations of the State of Oklahoma ap¬ 
plicable to and effective against all restricted In¬ 
dians of the Five Civilized Tribes, including the 
Seminoles, in suits involving Indian titles. 

The constitutional power of Congress to enact 
a statute of limitations applicable to suits involv¬ 
ing Federal matters—in this instance suits involv¬ 
ing the rights of restricted Indians with respect to 
land titles—is beyond question. Mitchell v. Clark, 
110 U. S. 633, 641. 

The Supreme Court of the United States said in 
the case of Vance v. Vance (108 U. S. 514), that a 
State might establish, alter, lengthen, or shorten 
the period of prescription of existing rights, pro¬ 
vided a reasonable time is given in the future for 
compliance with the statute. What was said there 
as to the powers of a State equally is applicable to 
the United States with respect to matters under the 
control of Coiigress. The act of April 10, 1926, 
saved all causes of action in favor of any Indian 
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coming within its terms, for a period of two yeajrs 
after the approval of the act. Such a saving clause 
was sufficient to render the act constitutional. Sfee 
also: 

Koshkonong v. Burton, 104 U. S. 668, 67j5, 
and the cases there cited. 

Gw in v. Bro wn, 21 App. D. 0. 295. 

i 

From the foregoing it is apparent that even I if 
the Court could, under the allegations of the bill, 
consider the constitutionalitv of the acts mentioned, 
no benefit would result to the appellants, as the 
Court inevitably would hold the acts to be 
constitutional. 

i 

2. The appellants’ request for a decree declaring 
what are their legal and equitable rights under tjhe 
treaties and acts of Congress referred to in the bill 
of complaint, can not be granted under the recog¬ 
nized principles of equity. Such a decree would Es¬ 
tablish no question litigated between adverse par¬ 
ties, nor could such a decree, if entered, be enforced 
by process of the court. Muskrat v. United Stages 
(219 U. S. 346). 

A court will not decide a case merely for the pur¬ 
pose of establishing a rule for controlling predicted 
future conduct. United States v. Hamburg-Ameri¬ 
can Co. (239 U. S. 466). 

The duty of the courts is limited to the decision 
of actual pending controversies and they should not 
pronounce judgment upon abstract questions, hdw- 
ever such opinion might influence future acti|on 
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under like circumstances. Richardson v. McChes- 
ney (218 U. S. 487). 

The province of the courts is to decide real con¬ 
troversies, not to discuss abstract propositions. 
Stearns v. Wood (236 U. S. 75). 

As the bill of complaint in the instant case pre¬ 
sents the alleged rights of the appellants only in the 
form of academic propositions, it presents no jus¬ 
ticiable issue upon which a decree can be founded. 


II 

Prayer C 

To grant a writ of mandamus directed to the defendants, 
Secretary cf the Interior and Secretary of the Treasury, 
compelling them to perform their duties under said law* 
and treaties as construed by this honorable court 

Courts of Equity have no power to issue writs 
of mandamus, in the absence of constitutional or 
statutory provisions to the contrary. In the Dis¬ 
trict of Columbia mandamus is and always has been 
a common law remedy. Code, Chapter 42. 

The Supreme Court of the United States has said 
that mandamus is essentially and exclusivelv a 
common law remedy, and is unknown to equity 
practice. Heine v. The Levee Commissioners (19 
Wall, 86 U. S. 655, 660). 

It is clear, therefore, that the prayer for manda¬ 
mus can not be granted. 


Ill 

Prayer D 


To grant a permanent injunction enjoining the defend¬ 
ants, Ray Lyman Wilbur, Secretary of the Interior, and 
Andrew Mellon, Secretary of the Treasury, their attor¬ 
neys, agents, servants, and employees, from doing ai^y 
and all of the unlawful acts complained of 

This vague prayer assumes that the appelleeb, 
the Secretary of the Interior and the Secretary cif 
the Treasury, have been guilty of unlawful actfc, 
and that the bill of complaint already has advisdd 
the court as to the exact acts complained of. X 
reading of the bill discloses that neither assumption 
is justified. 

The case may be dismissed from further con¬ 
sideration so far as the Secretarv of the Treasury 
is concerned bv saving that the onlv derelictions df 
duty charged against that appellee are found 4t 
page 10 of the record where it is said: “and the 
Secretary of the Treasury, acting under the orders 
of the Secretary of the Interior, in handling the 
money belonging to said tribe, has utterly failed to 
endeavor to protect their rights,” and at page 1|2 
of the record where it is said “that there are numer¬ 
ous laws and treaties” under which it is the duty 

I 

of both the Secretary of the Interior and the Sec¬ 
retary of the Treasury to report to Congress ^t 
stated times the amount collected from royalties 
for the Seminole Tribe, and to make a full report 
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of their proceedings, but that they are failing and 
refusing to c-arrv out this clutv. 

These breadies of dutv, if thev exist, are nega- 
tive in character and are not to be controlled bv 


ordinary injunction. Furthermore, the charge that 
the Secretary of the Treasury has utterly failed to 
endeayor to protect the appellants’ rights is too 
rague to serye as a basis for a mandatory injunc¬ 
tion. while the alleged breach of the duty owing bv 
him to Congress relates to a matter with which 
the appellants have no concern. 

The charges against the Secretary of the In¬ 
terior also are nothing more than general allega¬ 
tions of complaint as to the manner in which he has 
discharged the duties of his office—without the 
statement of any specific act on his part which con¬ 
stitutes a violation of the personal or property 
rights of the appellants, or which gives them a 
cause for complaint separate and apart from that 
possessed by others. 


It is settled law that a citizen can not maintain 
an injunction suit against the head of a Depart¬ 
ment of the Federal Government, or one of its 
bureaus, unless he has some special right of per¬ 
son or property that is not common to all members 

of the communitv. 

* 

B. F. Cummins Company v. Burleson, 40 
App. D. C. 500. ' 

Harrison v. Black, 31 App. D. C. 417. 

The presumption as to the action of the Secre¬ 
tary of the Interior with respect to the Indians is 



that he is acting for their best interests, and in the 
absence of evidence to the contrary, the courts wiill 

* 7 

not interfere with the exercise of his discretion jin 
such matters by injunction. Wade v. Fislier (139 


App. D. C. 245). 


Certainly there is nothing in the allegations jof 
the bill of complaint in this case which would jus¬ 
tify the Court in undertaking to control by injunc¬ 
tion the actions of the Secretary of the Interior 
with respect to the Seminole Indians. 


IV 

Prayer E 

l 

To enter a decree requiring the defendants to discover 
what sums have been paid out in violation of skid 
treaties and to render an accounting to the plaintiffs, 
the true owners of said property, in accordance with the 
terms of the decree handed down by this honorable court 

1. The request for a discovery is answered jby 
the opinion of this Court in the case of McCartney 
v. Fletcher (10 App. D. C. 572, 593). | 

The Court said that if the allegations and 
charges of a bill seeking discovery are generjal, 
vague, and indefinite, and do not refer to things 
specifically and with certainty, it is subject to de¬ 
murrer. 

i 

The Court said that in order to entitle a plain¬ 
tiff to discovery, the facts of which disclosure! is 
sought must be of a certain and specific character, 
and that it will not do to state generally that ihe 
•defendant is in possession of facts which vfill 
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throw light iupon the case instituted for inquiry. 
The plaintiff must state in respect to what particu¬ 
lar facts he desires discovery, and show how he is 
interested in those facts, and their materiality and 
pertinency to the case for which discovery is re- 
ciuired. Tested bv those rules, it is clear that the 

JL 4 / 

appellants have not stated a case which entitles 

them to discoverv. 

* 

2. The courts of the District of Columbia are the 
only ones which have original jurisdiction over 
the heads of the Executive Departments of the 
Government. 

Xowhere in the reports from 1st Cranch to the 
present time, have the appellees been able to find a 
case in which a private individual has sought to 
compel the Secretary of the Treasury and the 
Secretarv ofi the Interior, or the head of anv other 
Executive department as such, to account to him 
through the courts of the District of Columbia with 
respect to matters pertaining to their official duties. 

On general principles the appellees do not hesi¬ 
tate to sav that the courts of this district have no 
* 

such jurisdiction. 

V 


Prayer F 

For the costs of this suit, and for such other and further 
relief as to the court may seem just and equitable in the 
premises 

The appellees know of no allegation of the bill of 
complaint which entitles the appellants to relief 
under the general principles of equity. 
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It is true that the appellants charge that at least 
one of the acts referred to in their bill was passed 
bv Congress with ulterior motives. The acts in 
question was, however, enacted pursuant to con¬ 
stitutional a uthor.it v of Congress, and the Reasons 
which prompted its passage do not in any \jav af¬ 
fect its validity. The courts have no power to ques¬ 
tion the purposes and motives of the Legislators. 

Weber v. Freed, 239 U. S. 325. | 

Nigro v. United States, 276 U. S. 332. 

Lone Wolf v. Hitchcock, 19 App. D.jC. 315. 

VI 1 


The bill of complaint fails to state a case or controversy; 
it raises only moot questions, and plainly shows ’laches 

In addition to what alreadv has been said, it is 
apparent that the bill of complaint does nd)t state 
a “case” or “controversy” within the meaning of 
the Constitution of the United States, and that the 


suit instituted by the bill merely is an attempt to 
obtain a judicial determination of the invalidity of 
certain acts of Congress, and an abstract opinion as 

i 

to certain supposed rights of the appellants. As 
the bill of complaint seeks to control the heads of 
two of the Executive Departments of the Oovern- 
ment, and therefore invokes the power j of the 
Supreme Court of the District of Columbia as a 
United States Court, this defect is fatal to tl|e juris¬ 
diction of the Court. Muskrat v. United States 
(219 II. S. 346). | 
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It also appears from the statements made in para¬ 
graph 4 of the bill (R. 5) that the appellants con¬ 
veyed their allotments more than twenty years ago. 
The purchasers of the allotments are not made 
parties to the suit, and the bill does not seek to have 
the conveyances set aside. It appears, accordingly, 
that the bill raises only moot questions so far as the 
appellants are concerned. The courts, however, 
have no power to decide moot questions. 

Singer Manufacturing Company v. 
Wright, 141 U. S. 696. 

Jones v. Montague, 194 U. S. 147. 

California v. San Pablo, etc. Railroad, 149, 
U. S. 308. 


Furthermore, it is apparent from the face of the 
bill that the appellants have been guilty of laches 
in the tardv assertion of their alleged rights. 

For these and the reasons hereinbefore set forth, 

7 

the appellees contend that the action of the Su¬ 
preme Court of the District of Columbia dismissing 
the appellants’ bill of complaint pursuant to the 
appellees’ motion, clearly was right. 


CONCLUSION 

The adverse decree of the trial court was based 
solely upon the pleading in the case, and, there¬ 
fore, the only question before this Court relates to 
the sufficiency of a pleading—i. e., the bill of com¬ 
plaint—which the trial court in effect found to 
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be insufficient to state a cause of action in fajvor of 
the appellants. 

The brief filed by the appellants, howevej*, goes 
beyond the pleadings and discusses questions of 
merit which properly should be considered lj>y this 

i 

Court only if raised bv a sufficient pleading. ! 

AYhile the appellees are under no obligation to 
follow the appellants outside of the limits!of the 
decree appealed from, it may be well to point out 
to the Court that the appellants’ case in ani event 
is devoid of merit, whether considered as a! plead¬ 
ing. or viewed from the standpoint of the questions 
which the bill of complaint was intended to liaise. 

The principal contention advanced by the 1 appel¬ 
lants is that the Seminole Nation owns the fee sim- 

i 

pie title to its tribal lands and that section ll of the 

1 i 

act of Mav 27, 1908, is invalid and confiscatory 

•// 7 | «/ 

within the prohibition of the fifth amendment to 
the Constitution, and they cite the case of \ Choate 
v. Trapp (224 U. S. 665), in support of the (conten¬ 
tion. j 

I 

The difference between that case and the case 
now under consideration is that in the Choate v. 

i 

Trapp case an absolute fee simple title inj and to 
the lands there in question had been conveyed to 
individual Indians by patents, thereby j vesting 
property rights in the patentees which Congress 
could not destroy by subsequent legislation, while 
in the instant case no such state of facts exists. 
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At page 24 of tlie appellants’ brief they cite the 
case of Minnesota v. Hitchcock (185 IT. S. 373), in 
support of the following statement: 

A careful examination of the authorities 
in support of the power of Congress to legis¬ 
late with respect to lands of Indian Tribes 
and wherein Congress undertook to pass 
title to the land of the Indian will disclose 
the right of the Indian to be that of posses¬ 
sion only. But the legal title vested in the 
United States and even in those cases the 
right of the Indian has been regarded as 
sacred, not to be disposed of without com¬ 
pensation and without their consent. 

Attention is called to the late case of United 
Stales v. Candelaria (271 U. S. 432). In that case 
the Court held that the lands of the Pueblo Indian 
tribes in New Mexico, though held by title in fee 
simple, are subject to the legislation of Congress 
enacted in the exercise of the Government’s guard¬ 
ianship. 

The legislation in the instant case was enacted 
in the administration of the affairs of the Seminole 
Indians. The Indians had agreed to the allotment 
of the lands in severaltv. The agreement contained 
the provision that one-half of the royalties should 
be paid to the tribe until the dissolution of the 
tribal government. Under the terms of the agree¬ 
ment Congress had power to dissolve the tribe and 
terminate the payment of royalties to the tribe at 
any time. Having that power it certainly had the 
power to do the lesser thing, that is, terminate the 


payment of the royalties although continuing tile 
tribal existence, especially in view of the fact thsjit 
the value of allotments had been equalized and tl|e 
purpose for which the one-half of the royalties 
were to be paid to the tribe by the agreement h^d 
been consummated. | 

If the Court wishes to be advised further wiijh 
respect to the interest of the Seminole Indians in 
the rovalties that have accrued, or which mav here- 

» " I 

after accrue from oil, gas, and other minerals r£- 

i 

moved from the lands formeriv belonging to the 

c? CP 

1 

tribe, a satisfactory discussion of the subject will 
be found in the opinion of the Attorney Generjil 
dated March 22, 1928 (35 Ops. Atty. Gen. 421). ! 
Respectfully submitted. 
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